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I .ini’-,-* I. . *■ 






in the Court ol Appeals of the District of Columbia. 


No. 2622. 

John J. Patten, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 28977. Criminal. 

United States of America 
vs. 

John J. Patten. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit. 

1 Indictment. 

Filed in Open Court April 22,1913. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term, April Term, A. D. 1913. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That on the fourteenth day of July, in the year of our Lord one 
thousand nine hundred and twelve, and at the District aforesaid, one 
Joseph O’Donnell, one John J. Patten, one Joseph Needham, and one 
Frank Dougherty, each late of the District aforesaid, by force and 
violence, and by stealthy seizure and against resistance, feloniously 
did take, steal and carry away, and attempt to take, steal 
and carry away from and off the person of one John Spencer, 
two dollars in money, of the value of two dollars, of the 

1—2622 
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property of the said John Spencer, and which was then and there on 
the person of the said John Spencer, and feloniously did attempt to 
take, steal and carry away, from and off the person of the said John 
Spencer any other things of value which might then be on the per¬ 
son and in the possession of the said John Spencer, a more particular 
description whereof is to the Grand Jurors aforesaid unknown t and 
did thereby perpetrate and attempt to perpetrate an offense punish¬ 
able by imprisonment in the penitentiary, that is to say, the offense 
of robbery; and that in so perpetrating and attempting to 

2 perpetrate the said offense of robbery as aforesaid, the said 
Joseph O’Donnell, the said John J. Patten, the said Joseph 

Needham, and the said Frank Dougherty, with force, and arms in 
and upon the said John Spencer, feloniously, wilfully and of their 
malice aforethought, did make an assault, and did then and there, 
with a certain piece of wood from which did project certain nails, in 
the hands of the said John J. Patten then and there had and held, 
and with a certain other piece of wood from which did project cer¬ 
tain nails, in the hands of the said Frank Dougherty, then and there 
had and held, feloniously, wilfully and of their malice aforethought, 
did then and there divers times, strike, beat, cut and bruise said John 
Spencer, in and upon the head, face body and legs of him, the said 
John Spencer, and did then and there, with a certain knife, in the 
right hand of said Frank Dougherty had and held, feloniously, wil¬ 
fully, and of their malice aforethought, divers times strike, cut and 
stab the said John Spencer, in and upon the face, body and legs of 
him, the said John Spencer; and that the said Joseph O’Donnell, the 
said John J. Patten, the said Joseph Needham, and the said Frank 
Dougherty, by such striking, beating, cutting and bruising of the 
said John Spencer, with said pieces of wood and said projecting nails 
as aforesaid, and by such striking, cutting and stabbing of said John 
Spencer with said knife as aforesaid, did thereby then and there give 
to the said John Spencer, one mortal wound, in and upon the upper 
part of the left leg of him, the said John Spencer, a more particular 
knowledge and description of the way and manner in which said 
assault was committed, and said mortal wound, and said cuts, 

3 stabs and bruises were inflicted being to the Grand Jurors 
aforesaid unknown; of which said mortal wound, and said 

striking, beating, cutting, bruising and stabbing as aforesaid, the 
said John Spencer, on the day and year aforesaid, and at the District 
aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
SSLJ : . 

That the said Joseph O’Donnell, the said John J. Patten, the said 
Joseph Needham, and the said Frank Dougherty, him the said John 
Spencer, in manner and form aforesaid, and in perpetrating and in 
attempting to perpetrate the offense of robbery as aforesaid, felo¬ 
niously, wilfully and of their malice aforethought, did kill and mur¬ 
der ; against the form of the statute in such case made and provided, 
and against the peace and government of the said United States. 
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Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur- 

^ ThaUnTthe said fourteenth day of July, in JjJ 16 y«jr ° f 
one thousand nine hundred and twelve, and at the District aforesaid, 
the said Joseph O’Donnell, the said John J. Patten, the said Joseph 
Needham, and the said Frank Dougherty, by force 
bv stealthy seizure and against resistance, feloniously did take, steal 
and earn- away, and attempt to take, steal and carry away, from and 
off the person of said John Spencer,, two dollars in 
value of two dollars, of the property of the said J °hn Spencer, and 
which was then and there on the person of the said John Spencer, 
and feloniodsly did attempt to take, steal and carry away, 

4 from and off the person of said John Spencer any other 
things of value which might then be on the person and in 
the possession of the said John Spencer, a more partieukrd^cnpUon 
whereof is to the Grand Jurors aforesaid unknown, and did thereby 
perpetrate and attempt to perpetrate an offense punishable by im- 
prisonment in the penitentiary, that is to say, the offense of robbery, 
and that in so perpetrating and attempting to perpetrate the said 
offense of robbery as aforesaid, the said Joseph 0»Donnell, 1the {said 
John J. Patten, the said Joseph Needham, and the said Frank 
Dougherty, with force and arms in and upon the said John bpencer, 
feloniously, wilfully and of their malice aforethought, did make an 
assault,, and did then and there, with a certain piece of wood from 
which did project certain nails, in the hands of the said John J. Pat¬ 
ten then and there had and held, and with a certain other piece of 
wood from which did project certain nails, in the hands of the said 
Frank Dougherty then and there had and held, feloniously, wilfully 
and of their malice aforethought, did then and there divers times, 
strike, beat, cut, stab, penetrate and bruise said John Spencer, in and 
upon the head, face, body and legs of him, the said John Spencer, and 
that the said Joseph O’Donnell, the said John J. Patten, the said 
Joseph Needham, and the said Frank Dougherty, by such striking, 
beating, cutting, stabbing, penetrating and bruising of the said John 
Spencer with said pieces of wood and said projecting nails as afore- 
' said did thereby then and there give to the said John Spencer, one 
mortal wound, in and upon the upper part of the left leg of him, 
the said John Spencer, a more particular knowledge and de- 
5 scription of the way and manner in which said assault was 
committed, and said mortal wound, and said cuts, stabs, pene¬ 
trations and bruises were inflicted being to the Grand Jurors afore¬ 
said unknown; of which said mortal wound, and said striking, beat¬ 
ing, cutting, stabbing, penetrating and bruising as aforesaid, the said 
John Spencer, on the day and year aforesaid, and at the District 

aforesaid, did die. , 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 

That the said Joseph O’Donnell, the said John J. Patten, the said 
Joseph Needham, and the said Frank Dougherty, him the said John 
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Spencer, in manner and form aforesaid, and in perpetrating and in 
attempting to perpetrate the offense of robbery as aforesaid, felo¬ 
niously, wilfully and of their malice aforethought, did kill and 
murder; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government ofthe said United 
States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on said fourteenth day of July, in the year of our Lord one 
thousand nine hundred and twelve, and at the District aforesaid, the 
said Joseph O'Donnell, the said John J. Patten, the said Joseph 
Needham, and the said Frank Dougherty, by force and violence, 
and by stealthy seizure and against resistance, feloniously did take, 
steal and carry away, and attempt to take, steal and carry away, 
from and off the person of said John Spencer, two dollars in money, 
of the value of two dollars, of the property of the said John Spencer, 
and which was then and there on the person of the said John 

6 Spencer, and feloniously did attempt to take, steal and carry 
away, from and off the person of the said John Spencer any 

other things of value which might then be on the person and in the 
possession of the said John Spencer, a more particular description 
whereof is to the Grand Jurors aforesaid unknown, and did thereby 
perpetrate and attempt to perpetrate an offense punishable by im¬ 
prisonment in the penitentiary, that is to say, the offense of rob¬ 
bery; and that in so perpetrating and attempting to perpetrate the 
said offense of robbery as aforesaid, the said Joseph O’Donnell, the 
said John J. Patten, the said Joseph Needham, and the said Frank 
Dougherty, with force and arms in and upon the said John Spencer, 
feloniously, wilfully and of their malice aforethought, did make an 
assault, and did then and there, with a certain knife, in the right 
hand of said Frank Dougherty had and held, feloniously, wilfully 
and of their malice aforethought, divers times strike, cut and stab 
the said John Spencer, in and upon the face, body and legs of him, 
the said John Spencer; and that the said Joseph O’Donnel, the said 
John J. Patten, the said Joseph Needham, and the said Frank 
Dougherty by such striking, cutting and stabbing of said John 
Spencer with said knife as aforesaid, did thereby then and there give 
to the said John Spencer, one mortal wound, in and upon the upper 
part of the left leg of him, the said John Spencer, of which said 
mortal wound, and said striking, cutting and stabbing as aforesaid, 
the said John Spencer, on the day and year aforesaid, and at the 
District aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
say: 

That the said Joseph O’Donnell, the said John J. Patten, 

7 the said Joseph Needham, and the said Frank Dougherty, 
him the said John Spencer, in manner and form aforesaid, 

and in perpetrating and in attempting to perpetrate the offense of 
robbery as aforesaid, feloniously, wilfully and of their malice afore- 
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thought, did kill and murder; against the form of the statute in such 
case made and provided, and against the peace and government of 
the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

further present: . , T j 

That on said fourteenth day of July, in the year of our Ix>rd one 

thousand nine hundred and twelve, and at the District aforesaid, 
said Joseph O’Donnell, said John J. Patten, said Joseph Needham, 
and said Frank Dougherty, by force and violence, and by stealthy 
seizure and against resistance, feloniously did take, steal and carry 
away, and attempt to take, steal and carry away, from and off the 
person of said John Spencer, two dollars in money, of the value of 
two dollars, of the property of the said John Spencer, and which was 
then and there on the person of the said John Spencer, and fclo- 
niouslv did attempt to take, steal and carry away, from and off the 
person of the said John Spencer any other things of value which 
might then be on the person and in the possession of the said John 
Spencer, a more particular description whereof is to the Grand 
Jurors aforesaid unknown, and did thereby perpetrate and attempt 
to perpetrate an offense punishable by imprisonment in the peniten¬ 
tiary, that is to say, the offense of robbery; and that in so perpe¬ 
trating and attempting to perpetrate the said offense of rob- 
8 bery as aforesaid, the said Joseph O’Donnell, the said John J. 

Patten, the said Joseph Needham, and the said Frank Dough¬ 
erty, with force and arms in and upon the said John Spencer, 
feloniously, wilfully, purposely and of their malice aforethought, did 
make an assault, and did then and there, with a certain knife, in the 
right hand of said Frank Dougherty had and held, feloniously, wil¬ 
fully, purposely and of their malice aforethought, strike, cut and 
stab the said John Spencer, in and upon the upper part of the left 
leg of him, the said John Spencer; and that the said Joseph O’Don¬ 
nell, the said John J. Patten, the said Joseph Needham, and the said 
Frank Dougherty, by such striking, cutting and stabbing of said 
John Spencer with said knife as aforesaid, did thereby then and 
there give to the said John Spencer, one mortal wound, in and upon 
the upper part of the left leg of him, the said John Spencer, of which 
said mortal wound,, the said John Spencer, on the day and year 
aforesaid, and at the District aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 

say: 

That the said Joseph O’Donnell, the said John J. Patten, the said 
Joseph Needham, and the said Frank Dougherty, him the said John 
Spencer, in manner and form aforesaid, and in perpetrating and in 
attempting to perpetrate the offense of robbery as aforesaid, felo¬ 
niously, wilfully, purposely and of their malice aforethought, did 
kill and murder; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 
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Fifth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 

9 do further present: 

,That on said fourteenth day of July, in the year of our 
Lord one thousand nine hundred and twelve, and at the District 
aforesaid, said Joseph O’Donnell, said John J. Patten, said Joseph 
Needham, and said Frank Dougherty, by force and violence, and by 
stealthy seizure and against resistance, feloniously did take, steal and 
carry away, and attempt to take, steal and carry away, from and off 
the person of said John Spencer, two dollars in money, of the value 
of two dollars, of the property of the said John Spencer, and which 
was then and there on the person of the said John Spencer, and 
feloniously did attempt to take, steal and carry away from and off 
the person of the said John Spencer any other things of value which 
might then be on the person and in the possession of the said John 
Spencer, a more particular description whereof is to the Grand 
Jurors aforesaid unknown, and did thereby perpetrate and attempt 
to perpetrate an offense punishable by imprisonment in the peniten¬ 
tiary, that is to say, the offense of robbery; and that in so perpetrat¬ 
ing and attempting to perpetrate the said offense of robbery as afore¬ 
said, the said Joseph O’Donnell, the said John J. Patten, the said 
Joseph Needham, and the said Frank Dougherty, with force and 
arms in and upon the said John Spencer, feloniously, wilfully and 
of their malice aforethought, did make an assault, and then and 
there, with a certain sharp metal instrument, a more particular de¬ 
scription of which is to said Grand Jurors unknown, and which was 
then and there held in a way and manner to said Grand Jurors un¬ 
known, feloniously, wilfully, and of their malice afore- 

10 thought, did divers times strike, cut and stab the said John 
Spencer, in and upon the face, body and legs of him, the said 

John Spencer ; and that the said Joseph O’Donnell, the said John J. 
Patten, the said Joseph Needham, and the said Frank Dougherty, 
by such striking, cutting and stabbing of said John Spencer with 
said instrument as aforesaid, did thereby then and there give to the 
said John Spencer, one mortal wound, in and upon the upper part 
of the left leg of him, the said John Spencer, of which said mortal 
wound, and said striking, cutting and stabbing as aforesaid, the said 
John Spencer, on the day and year aforesaid, and at the District 
aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
say: 

That the said Joseph O’Donnell, the said John J. Patten, the said 
Joseph Needham, and the said Frank Dougherty, him the said John 
Spencer, in the manner and form aforesaid, and in perpetrating 
and in attempting to perpetrate the offense of robbery as aforesaid, 
feloniously, wilfully and of their malice aforethought, did kill and 
murder; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 



JOHN 1 J. PATTEN VS. UNITED STATES OP AMERICA. 


T 


Sixth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

f " That on taid fourteenth day of July, in the year of our Lord one 

thousand nine hundred and twelve, and at the District 

said Joseph O’Donnell, said John J. Patten, sard Jos ®P h J ee ^“v 

and said Frank Dougherty, by force and vlol , enc , e . , a “ d kfi by s teS and 
seizure and against resistance, feloniously did take, steal and 

11 carry away, and attempt to take, steal and carry away, fr 

and off the person of one John Spencer, two dollars in money 
of the value of two dollars of the property of the said J° hn 
and which was then and there on the person of the said John Spen 
cer and feloniously did attempt to take, steal and carry away, fro 
and off the Person of the said John Spencer any other thin^ of 
value which might then be on the person and in the possession of 
the said John Spencer, a more particular description whereof is to 
the Grand Jurors aforesaid unknown, and did thereby perpetrate 
and attempt to perpetrate an offense punishable by imprisonment in 
the penitentiary, that is to say, the offense of robbery ; and that in so 
perpetrating and attempting to perpetrate the said offense of robbery 
aforesaid the said Joseph O’Donnell, the said John J Patten, 
thesaicTjoseph Needham, and the said Frank Dougherty, with force 
and arnis in and upon the said John Spencer, feloniously, wilfully 
purposely, and of malice aforethought, did make an assault, and 
then and there with a certain sharp metal instrument, a more par¬ 
ticular description of which is to said Grand Jurors unknown, and 
which was then and there held in a way and manner to said Grand 
Jurors unknown, feloniously, wilfully, purposely, and^of th«r mah« 
aforethought did strike, cut and stab the said John Spencer, 
and nnon^the upper part of the left leg of him, the said John Spen¬ 
cer- and that th^id Joseph O’Donnell, the said John J. Patten, 
the' said Joseph Needham, and the said Frank Dougherty by such 
striking cutting and stabbing of said John Spencer with said 1 - 
strument as aforesaid, did thereby then and there give to the said 
John Spencer, one mortal wound, in and upon the upper 
19 part of the left leg of him, the said John Spencer, of which 
12 L"d mortal wound, the said John Spencer, on the day and 

vear aforesaid, and at the District aforesaid, did die. 
y And so the Grand Jurors aforesaid, upon their oath aforesaid, do 

Sa That the said Joseph O’Donnell, the said John J. Patten, the said 
Toseph Needham, and the said Frank Dougherty, him, the said 
Tohn Spencer in manner and form aforesaid, and in perpetrating 
and in attempting to perpetrate the offense of robbery as aforesaid, 
feloniouslv wilfully, purposely, and of their malice aforethought, 
did kmVn’d murder; against the form of the statute in such case 
made and provided, and against the peace and government of the 

said United States. 
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Seventh Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on said fourteenth day of July, in the year of our Lord on- 
thousand nine hundred and twelve, and at the District aforesaid, 
the said Joseph O’Donnell, the said John J. Patten, the said Joseph 
Needham, and the said Frank Dougherty, each late of the District 
aforesaid, contriving and intending to kill one, John Spencer, then 
and there being, feloniously wilfully, purposely, and of their de¬ 
liberate malice, in and upon the said John Spencer, did make an 
assault; and that the said Joseph O’Donnell, the said John J. Patten, 
the said Joseph Needham, and the said Frank Dougherty, felo¬ 
niously, wilfully, purposely, and of their deliberate and pre- 

13 meditated malice, so contriving and intending to kill said 
John Spencer, with a certain sharp metal instrument, a more 

particular description of which is to said Grand Jurors unknown, 
and which was then and there held in a way and manner to said 
Grand Jurors unknown, feloniously, wilfully, purposely, and of their 
deliberate and premeditated malice, did strike, cut and stab, the 
said John Spencer, in and upon the upper part of the left leg of 
him, the said John Spencer, and did thereby, then and there give 
to the said John Spencer, one mortal wound, in and upon the upper 
part of the left leg of him, the said John Spencer of which said 
mortal wound, the said John Spencer, on the day and year aforesaid, 
and at the District aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 

say: 

That the said Joseph O’Donnell, the said John J. Patten, the said 
Joseph Needham, and the said Frank Dougherty, him, the said John 
Spencer, in manner and form aforesaid, feloniously, wilfully, pur¬ 
posely, and of their deliberate and premeditated malice, did kill and 
murder; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

14 Endorsed: Criminal No. 28,977. United States vs. Joseph 
J. Patten, Joseph O’Donnell, Joseph Needham, Frank Dough¬ 
erty. Murder in first degree. Witnesses: Dr. Chas. S. White, Jas. 
W. McCormick, M. P.; John C. Daily, M. P.; Wm. F. Falvey, M. P.; 
Guy E. Burlingame, vM. P.; Wm. E. Smith, M. P.; Andrew C. Wil¬ 
cox, Earl J. Harris, Mrs. Mary Seabright, Henry A. Schaefer, E. C. 
Stewart, Fred W. Brooks. A true bill: Louis Hartig, Foreman. 
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15 Plea in Abatement. 

Filed April 26, 1913. 

******* 

Now comes John J. Patten, one of the defendants in the above 
entitled cause, in his own proper person, and having heard the in¬ 
dictment filed therein read, for plea in abatement thereto says: 

That he ought not to be compelled to answer the same, because 
said indictment was not found to be a true bill or returned into court 
by a legal grand jury, but on the contrary said indictment was found 
to be a true bill and returned into court by a body of men illegally 
drawn, summoned and sworn as a grand jury, contrary to the law and 
the constitutional rights of the said John J. Patten, in that, the said 
body of men illegally drawn, summoned and sworn and purporting 
to be a grand jury were drawn in the privacy of the clerk’s office of 
the Supreme Court of the District of Columbia by an assistant clerk, 
instead of being drawn publicly by the clerk of the said Supreme 
Court of the District of Columbia, that no venire for the summoning 
of said grand jury was issued by the order of the court, that part of 
said body of men purporting to be the grand jury finding the indict¬ 
ment and returning the same into court, were summoned by the 
marshal or his deputies without the issuing of any writ of venire and 
without any authority in law and that none of the men composing 
the body purporting to be the grand jury were publicly drawn by the 
clerk, that the seal of the box containing the names of the jurors 
qualified to serve was not publicly broken when the names were 
drawn as required by law, that the drawing of all the names compos¬ 
ing said body of men purporting to be and act as a grand 
16 jury in the finding and returning of the indictment filed in 
the above entitled cause were privately selected and the seal 
of the jury box broken in privacy by an assistant clerk of the Su¬ 
preme Court of the District of Columbia and that no names of the 
men composing the body purporting to be the grand jury and acting 
as such in the finding of the indictment filed in the above entitled 
cause and returning the same into court were drawn as required by 

law. . . . 

The said John Patten named as one of the defendants in said in¬ 
dictment is informed and believes and therefore avers the fact to be; 
that the body of men purporting to be a grand jury for the April 
Term of the Supreme Court of the District of Columbia, were se¬ 
lected in the following manner: 

An assistant clerk of the Supreme Court of the District of Colum¬ 
bia, in the privacy of the clerk’s office on the 17th day of March, 
A. D. 1913, without notice to anyone who was present in said clerk’s 
office, and without knowledge of what he was doing being conveyed 
to anyone at the time, broke the seal of the jury box in one corner 
of the said clerk’s office and drew from said jury box twenty-three 
names; that said twenty-three names were written in a book and said 
book given to the marshal or his deupty and said marshal or his 

2—2622 
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deputy summoned the persons so selected and whose names appeared 
in said book to act as a grand jury and notified them to appear in 
Criminal Court No. one, on April 1st, A. D. 1913, that on that date 
eleven of the persons summoned were accepted by the court as a part 
of the grand jury being impaneled and the court thereupon ordered 
that forty more names be drawn from the jury box to complete the 
grand jury, that thereafter on the same day an assistant clerk of the 
Supreme Court of the District of Columbia in the privacy of 
17 the clerk’s office, without giving any notice whatever of what 
he intended to do or was doing broke the seal of the jury box 
and in one corner of said office from which the public was excluded 
withdrew from said jury box forty names which were written in a 
book and said book given to the marshal, who by his deputies sum¬ 
moned the persons whose names appeared on said book, to appear in 
Criminal Court No. one on April 2nd, A. D. 1913, to complete the 
grand jury; that no venire was issued for the summoning of this list 
of forty persons whose names were drawn in the manner referred to, 
that twelve of the men whose names had been so drawn and sum¬ 
moned were selected by the court and with the eleven previously 
selected were sworn as a grand jury, for the April Term A. D. 1913, 
of the Supreme Court of the District of Columbia, that the twelve 
men selected from the last forty summoned were: Clark Waggerman, 
Frederick A. Carlson, Richard B. Price, Randolph Ridgely, William 
Ocherhausen, Frederick W. Mullitt, Thomas A. Warfield, Louis 
Harty, John Loor, Francis H. Deahay, Jesse P. Wiley, and James D. 
McConnell, that said body so drawn and summoned and sworn is the 
body purporting to be the grand jury that found and returned the in¬ 
dictment filed herein and to which the said John J. Patten is now 
called upon to plead. The said John Patten did not know that any 
matter against him was to be presented to the alleged grand jury and 
he had no opportunity to challenge the array. 

All of which the said John J. Patten is ready to verify. 

Wherefore he prays that the proceedings abate and the said in¬ 
dictment be quashed. 


18 District of Columbia, ss : 

Personally appeared before me at the city of Washington in the 
District of Columbia, John J. Patten, who being duly sworn deposes 
and says, that he has heard the foregoing plea read and knows the 
contents thereof, and the matters and things in said plea stated of 
his own knowledge are true and those stated on information and 
belief, he believes to be true and that said plea is true in substance 
and in matter of fact. 

JOHN J. PATTEN. 


Subscribed and sworn to before me this 26 day of April, 1913. 

JOHN R. YOUNG, Clerk , 
By W. F. LEMON, Ass’t Clerk. 
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Replication to Plea in Abatement. 

Filed in Open Court, May 1,1913. 

♦ * * * * ^ ^ . 

Now comes Clarence R. Wilson, Attorney 

and for the D t ^ rlC ^^ 1 / ]0 ^d says''that notJithstending anything 
prosecutes in this behalf, a abatement filed herein, 

by the said John J. Patten in Ins saidplea in aoaze ^ ^ ^ 

the indictment ought not to be ^ bg & true bill and returned 

grand jurors who found said ,, , summoned, sworn 

the same into this Court were not plea al- 

.»u» p-** ■»“»” 

„ ' 0 l S°»’u,'?»v««.ntl. day Of March, XDJ* 

19 AIM W.^voMor -ho ~ Xfy“ W “n2Stpd S 

Supreme Court of the District v,o»n exnresslv authorized and 

tog as such, and who had theretofore ^expressly autno ^ 

directed by the Clerk of said our na rtieular number of persons 
and draw therefrom the names o P d Court when and as 

as might at any time be needed as orde rs of said Court, did, 

the same should be required byl a , , .j authority afore- 

ln the name of the Clerk of «d S’^^honof *e Clerk of said 
said, as well as by express autho nd^ presence of and for 

Court then and there given and made, ana n_ .>' box whic h was 
said Clerk, who was then standing y, , br ' eab the sea l of said 
then in the custody of said Clerk’ a £ ^ he 5 names of twenty-three 
box and draw therefrom, one at a time, tn* j ^ of said Court 

persons to serve as grand jurors f ' A D 1913 , a nd as he did 

beginning Tuesday, the ^F 8 • d ; d read each of said names and 

so draw the names of saiafter drawing said names as afore- 
the addresses thereof alo " d ^X^ aid th e Sid Alfred W. Laven- 
said, and on the ( l a y an >' k d ; th ’ e na me of the Clerk ofsmd 
saler, as such Assistant DlerK, ana iu written list of the 

Court, did furnish the Marshal o^d^Court wm ^ ^ 

names and addresses of sa .] 0 f jbe persons drawn by the 

ws i s ii sisrfis sm 

persons as could he found, towi , game to attend up on 

selection as grand jurors, and did sumn ^sdd first day of April, A. D. 
the Criminal Court Number One onthe ^ firgt day | 

S?i,1'“ *«“ d 
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Criminal Court, and, upon due proceedings had, eleven of such per¬ 
sons were accepted by the Justice holding said Court after they had 
been found duly qualified to act as grand jurors, and that the others 
of said nineteen persons so attending were, for good cause shown, 
excused from service by said Court; that thereafter, and on said first 
day of April, A. D. 1913, the said Court did direct the Clerk of said 
Court to draw from the jury-box in his custody the names of forty 
persons to complete the grand jury, the same to be made returnable 
in and to said Criminal Court on the second day of April, A. D. 
1913, at ten o’clock A. M.; that thereafter, and on said first day of 
April, A. D. 1913, the said Alfred W. Levensaler, Assistant Clerk as 
aforesaid, and acting by the authority and directions aforesaid, as 
well as by specific authority and direction of the Clerk of said Court 
then given, and pursuant to said order of the Court, did again, in the 
name and presence of, and for said Clerk, break the seal of said jury- 
box then in the custody of said Clerk, and draw therefrom the names 
of forty persons, and read the same aloud as aforesaid, and after so 
drawing said names did furnish a list thereof to the Marshal of said 
Court, who, pursuant to the order of said Court, did cause as many 
of said forty persons as could be found to be notified in writing of 
their selection as grand jurors, and did summon so many 

21 thereof as could be found to attend upon said Criminal Court 
upon Wednesday, the second day of April, A. D. 1913, at 

ten o’clock A. M.; that thereafter, and on the second day of April, 
A. D. 1913, at the hour aforesaid, the persons, to wit, thirty-one in 
number, so drawn, notified and summoned as aforesaid, did attend 
said Criminal Court, and, upon due proceedings there had, twelve 
of said persons, upon being examined by the Court and found duly 
qualified to act as such, were accepted as grand jurors, and the others 
discharged from attendance and service on said Court; that there¬ 
upon, and on the day last aforesaid, the eleven persons so accepted 
as jurors on the first day of April, A. D. 1913, as aforesaid, and the 
said twelve persons so accepted as jurors on the second day of April, 
A. D. 1913, as aforesaid, were duly sworn as grand jurors of said 
Criminal Court for said April Term thereof, and that Louis Hartig, 
one of said persons, so accepted as a grand juror for said term, was 
duly appointed and sworn as the foreman of said grand jury; and 
that said grand jurors so duly drawn, summoned, sworn, and consti¬ 
tuted as aforesaid, were then duly instructed and charged in their 
duties by the Justice of said Criminal Court in the manner and form 
provided by law, and did thereupon enter upon their work as the 
grand jury aforesaid; and that the grand jury which did so find and 
return into Court as a true bill the indictment herein is the same 
grand jury as so drawn, summoned, sworn and constituted in the 
manner and form aforesaid. 

And in further reply to said plea in abatement, the said Clarence 
R. Wilson says, that the said twenty-three names so drawn by said 
Alfred W. Levensaler on the said seventeenth day of March, A. D. 
1913, and the said forty names so drawn by the said Alfred 

22 W. Levensaler on the said first day of April, A. D. 1913, as 
aforesaid, were in each instance publicly drawn from said 
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jury-box, and that in each instance the seal of said jury-box was 
publicly broken by the said Alfred W. Levensaler in the particular 
manner and under the circumstances and conditions following, to 
wit: That when the said Alfred W. Levensaler did so break the seal 
of said box and draw the names therefrom as aforesaid, the said seal 
was broken and the said names drawn and read aloud in the said 
Clerk’s office between the hours of nine A. M. and four.P. M., an 
while the said office was open for the transaction of business with 
the public, and at a time when said office was transacting business 
with the public; that in each instance the breaking of the said seal 
and the drawing of the said names was done in the part of said 
office reserved for the said Clerk and his Assistants, which was 
divided from the part of said office set off for the use of the public 
by a wooden counter, but that the said jury-box, when the seal 
thereof was so broken and the names thereof so drawn and read, and 
the said Alfred W. Levensaler, when he did so break said seal and 
draw said names, were in such position in said office as to bring 
the breaking of the said seal and the drawing and reading of the 
said names within the view and hearing of any and all persons 
within the said office, and that at the time of the breaking of said 
seal and of the drawing of said names, several employees of said 
office, to wit, ten, and several members of the public transacting 
business with said office, of a number unknown, were in said office, 
and that in so breaking the seal, and drawing and reading the 
names as aforesaid, no secrecy whatever was practiced by the said 
Alfred W. Levensaler; that all his acts in the premises were 
23 done openly and in a manner to be observed and heard by 
any one in said office; that before the breaking of said seal 
and the drawing of said names on March seventeenth, A. D. 1913, 
as aforesaid, actual notice that the same would be done was given by 
the said Clerk to Alfred Buhman, an Assistant Clerk of said Court, 
and to a member of the public, to wit, Clarkson R. Sherwood, Jr., a 
deputy United States Marshal, and that the said Alfred Buhman and 
the said Clarkson R, Sherwood Jr. were present at the breaking of 
said seal and the drawing of said names and had actual knowledge 
thereof, and that at the drawing on the first day of April, A. D. 
1913, of said forty names, the said Alfred Buhman, Assistant Clerk, 
one Edwin J. McKee, Assistant Clerk of said Court, and said Clerk, 
had notice thereof and actual knowledge that said names were being 
drawn and said seal broken, and actually saw the same; and the 
said Clarence R. Wilson denies that the said John J. Patten did not 
know that any matter against him was to be presented to said grand 
jury and that he had no opportunity to challenge the array, but 
says that long before, to wit, five days, said case upon which said 
indictment is based was placed before said grand jury, one Matthew 
E. O’Brien, attorney here for said John J. Patten, and who was 
then attorney for said John J. Patten as aforesaid, was notified and 
informed by him, said Wilson, that said case and charge against 
said John J. Patten would be placed before said grand jury for its 
consideration, and that the said Matthew E. O’Brien attorney as 
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aforesaid, on the eleventh day of April, A. D. 1913, the day when 
said case was presented to the said grand jury, actually knew of 
that fact; without this, that the body of men so finding and return¬ 
ing as a true bill the indictment herein was illegally drawn 
24 privately in the Clerk’s office by an Assistant Clerk of the 
Supreme Court aforesaid, and was not publicly drawn, and 
was illegally summoned by the Marshal without any order of Court 
or wTit of venire, and was not legally drawn, sworn, and empanelled 
in manner and form as in said plea in abatement alleged. 

Wherefore, the premises considered, the said Clarence R. Wilson, 
acting as aforesaid, says that the said grand jury, when it did so 
find and return the said indictment as a true bill, was duly drawn, 
sworn and empanelled, and was in all respects a legal grand jury; 
and this the said Clarence R. Wilson is ready to vertify. 

Wherefore he prays judgment, and that the said John J. Patton 
may answer to said indictment. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

District of Columbia, ss : 

I, Clarence R. Wilson, on oath say that I am the Attorney of the 
United States in and for the District of Columbia, prosecuting on 
behalf of the United States in the above-entitled cause; that I have 
read the foregoing replication to the plea in abatement by me sub¬ 
scribed and know 7 the contents thereof; that the matters and things 
therein stated of my owm knowledge are true, and those stated upon 
information and belief I believe to be true. 

CLARENCE R. WILSON. 


Subscribed and sw T orn to before me this 30" day of April A. D. 
1913. 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, 

Ass’t CVk. 


25 Demmrrer to Replication. 

Filed in Open Court May 1, 1913. ' • 

• * * * * * * * 

Now comes the said John J. Patten, one of the defendants in the 
above-entitled cause, in his own proper person, and says the repli¬ 
cation of the said United States Attorney for the District of Colum- 
as pleaded and the matters therein contained are not 
sufficient in law to compel the said John J. Patten further to answer 
the said indictment. Wherefore, for want of sufficient replication 
of the aforesaid plea in abatement of the said John J. Patten in that 
behalf pleaded, the said John J. Patten, as before, prays that the 
proceedings abate and that the indictment be quashed. 

JOHN J. PATTEN. 
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The questions of law to be argued on the above demurrer are^ ^ 

1. That the replication fails to deny the allegation ■ P 
abatement that any announcement of the drawing J 
made except to Agents and employes of the Lnited states. 

2. That the replication fails to show that the jurors were pu y 

dr 3 V That the replication admits that a greater number of jurors 
were drawn at the second drawing than the statute authorizes 

4 That the replication fails to deny the allegation in the plea in 
abatement that the jurors summoned for the second drawing were 
summoned without the issuing of 'any venire 
26 5. The replication shows that the notice, if any was given 

to the attorney of record, was given after the alleged grand 

iurv had been empaneled and sworn. n i j 

6 . The replication admits the drawing was by the assistant Clerk 

and not the Clerk. MATTHEW E. O’BRIEN, 

Attorney for Defendant John J. Patten. 


Motion to Quash. 

Filed in Open Court May 1, 1913. 

* * * * * ' * 

Now comes John J. Patten, one of the defendants in the above 
entitled cause and moves the court to quash each and every count 
in the indictment filed therein for the following reasons. 

1 Because said indictment was not found or returned into court 
bv a lawful grand jury but was returned by a grand jury privately 
drawn Tii the office of the clerk, by the assent clerk, that no 
venire was issued for the summoning of part of said alleged grand 
inrv that there is no authority for the selecting of a grand jury 
Ixcept that the names be drawn from the jury box after the seal has 

nnbliclv broken by the clerk of the court. • 

2 Because the allegations of the first six counts of - charge that 
the' alleged 8 murder was committed while the defendants were en- 

-i thp neroetration of two separate and distinct crimes eacli 
< K1 y, v P imr>risonment in the penitentiary, each repugnant to . 

with the other that is the aver- 

ments are that the defendants actually committed a robbery in the 
ments are umu j _ is a n eee d to have been committed and 

0011186 °ici c fhai s was ^ *. 

27 CO “ n ^u S e f each < of the tortsix counts of said indictment 

charges that the ™ C om- 

al 'tt S e 6 d in^two 1 different maners each inconsistent with the other 
mitted in two (unere ^ it charges that the crime 

S commkted^by 11 stealthy seizure and snatching and by force and 

against resistance. 
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4. Because the seventh count of said indictment is too vague 
indefinite and uncertain to sufficiently apprise the defendant of the 
charge against him and does not as required by the constitution 
inform him of the nature and cause of the accusation against him. 

MATTHEW E. O’BRIEN, 
JAMES M. WOOD, 
Attorneys for John J. Patten. 


Demurrer to Indictment. 


Filed in Open Court May 1, 1913. 
****** * 


Now comes John J. Patten, one of the defendants in the above 
entitled cause by his attorneys and says that the indictment and the 
matters therein contained, in manner and form as the same are stated 
and set forth in said indictment are not sufficient in law and the said 


John J. Patten is not bound by the law of the land to answer the 
same and this he is ready to verify. 

Wherefore, for want of sufficient indictment in this behalf, the 
said John J. Patten prays judgment, and that by the court he may 
be dismissed and discharged from the said premises in the said in¬ 
dictment specified. 

MATTHEW E. O’BRIEN, 
JAMES M. WOOD, 

Attorneys for the Defendant John J. Patten. 


28 The matters of law proposed to be argued on the above de¬ 

murrer are: 

1. That the indictment is vague, indefinite and ambiguous. 

2. That the first six counts of said indictment are duplicitous in 
that in each of said counts averments are made charging the de¬ 
fendants with being engaged in the perpetration of two separate and 
distinct crimes at the time of the alleged murder each punishable 
by imprisonment in the penitentiary and each repugnant and in¬ 
consistent with the other. 

3. That the seventh count of the indictment is vague and in¬ 
definite and does not inform the accused of the nature and cause 
of the accusation against him as required by the constitution. 


Supreme Court of the District of Columbia. 

Thursday, May 1st, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Stafford presiding. 

******* 

Come as well the Attorney of the United States as the defendant 
John J. Patten, in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail and by his attorney M. E. 
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O’Brien Esquire; whereupon the Attorney of the United States files 
a repli^n to the said defendant’s plea in abatement to which reph- 
‘otfK defendant by his attorney files a demurrer which d^ 
murrer is overruled by the Court and the replication is held to be 

sufficient, to which action of the Court the ^."*££ 
nev asks an exception, which is noted by the Court,ana 
29 thereupon the defendant by his attorney files a motion to 
S and a demurrer to the indictment both of which 
motion and demurrer are overruled by the Court, and to this actio 

of the Court, the Attorney, of the def ®“ da " t f ^¥ “ ^ing wrJgned 
not „a bv the Court; whereupon the defendant being arraigneu 

upon the indictment, which had heretofore been read to him, 

stands mute and the Court directs that a plea of not guilty be en- 

tered for the said defendant. 

Plea in Abatement. 

Filed May 3, 1913. 

♦ * ♦ * * * * 

Now comes John J. Patten, one of the defendants in die above 

entitled cause in his own proper person and having heard the indictr 
entitled > , | or Ai ea j n abatement thereto says: 

m6 That he ought not to be compelled to answer the same, because 
said indictment was not found to be a true bill or returned into court 
bv a legal grand jury, but on the contrary said indictment was found 
to be a § true bill and returned into court by a body of men illegally 
drawn summoned and sworn as a grand jury, contrary to the la 

and the constitutional rights of the said John J. P , att ®“’“ 1 ^ t ’ ® 

«aid bodv of men illegally drawn, summoned and sworn and pur 
■ ■ I uj grand jury were drawn in the privacy of the clerk s 
rr i S B ,e Court of the District of Columbia by an assist. 
aS clerk inS of bring drawn publicly by the clerk of the said 
Supreme Court of the District of Columbia, that no venire for the 
summoning of said grand jury was issued by the order of the court, 

on that part of said body of men purporting to be a grand jury 
finding the indictment and returning the same into court, 
were summoned by the marshal or his deputies without the issuing 
Tf anv writ of venire and without any authonty in law and that 
° l ' t ii,n men comDosing the body purporting to be the grand 
r; wem puwfcly dr P awn ng by the clerk, that tlfe seal of the to* 
Containing the names of the jurors qualified to serve was not publicly 
hrnkpn when the names were drawn as required by law, that the 
drawing of all the names composing said body of men purporting 
to to Jid act as a grand jury in the finding and returning of tto 
indictment filed in the above entitled cause were privately selected 

3—2622 
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entitled cause and returning the same into court were drawn as 
required by law. 

That all of the names of the persons in the jury box from which 
the names of the alleged grand jurors were drawn were placed there 
unlawfully in that the men designated by law to act as a jury com¬ 
mission were never sworn to faithfully perform their duties as jury 
commissioners and never took any oath to qualify for that office, and 
that a large number of strangers to wit deputy United States mar¬ 
shals were permitted, to correct and revise the lists of names to be 
placed in said jury box and to suggest and name persons whose 
names were actually placed in said jury box, that the information 
about the failure of the jury commissioners to take any oath of 
office was not conveyed to the said John J. Patten till this 

31 date and was not known by him at the time of filing the first 
plea in abatement filed in this cause. 

That the said John J. Patten is the same John J. Patten who was 
indicted for murder in the second degree on the thirty-first day of 
March, A. D. 1913 by the alleged grand jury for the January term 
of said Supreme Court of the District of Columbia, that the other 
defendants named in the indictment returned to court on that date 
is the same as contained in the indictment to which this plea is 
filed and that the homicide is alleged in that indictment to be the 
killing of the same John Spencer that it is charged in the present 
indictment was killed and the date of the alleged killing is the same 
as the date alleged in the present indictment, to wit: the fourteenth 
day of July, A. D. 1912. 

The said John Patten named as one of the defendants in said in¬ 
dictment is informed and believes and therefore avers the fact to be; 
that the body of men purporting to be a grand jury for the April 
Term of the Supreme Court of the District of Columbia, were selected 
in the following manner: 

An assistant clerk of the Supreme Court of the District of Colum¬ 
bia, in the privacy of the clerk’s office on the 17th day of March, 
A. D. 1913, without notice to anyone who was present in said clerk’s 
office, and without knowledge of what he was doing being conveyed 
to anyone at the time, broke the seal of the jury box in one corner 
of said clerk’s office and drew from said jury box twenty-three names; 
that said twenty-three names were written in a book and said book 
given to the marshal or his deputy and said marshal or his deputy 
summoned the persons so selected and whose names appeared in said 
book to act as a grand jury and notified them to appear in Criminal 
Court No. One, on April 1st, A. D. 1913, that on that date 

32 eleven of the persons summoned were accepted by the court 
as a part of the grand jury being impanelled and the court 

thereupon ordered that forty more names be drawn from the jury 
box to complete the grand jury, that thereafter on the same day an 
assistant clerk of the Supreme Court of the District of Columbia in 
the privacy of the clerk’s office, without giving any notice whatever 
of what he intended to do or was doing broke the seal of the jury 
box and in one comer of said office from which the public was 
excluded withdrew from said jury box forty names which were 
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written in a book and said book given to the marshal, who by his 
deputies summoned the persons whose names ai >peare d o n said Do 0 *, 
to appear in Criminal Court No. One on April 2 nd, A D. laid, to 
complete the grand jury; that no venire was issued for the sum- 
moning of this list of forty persons whose names were drawn in the 
manner referred to, that twelve of the men whose names had been 
so drawn and summoned were selected by the court and. with the 
eleven previously selected were sworn as a grand jury, for the Apm 
Term A. D. 1913, of the Supreme Court of the District of Colum¬ 
bia, that the twelve men selected from the last forty were: Clark 
Waggerman, Frederick A. Carlson, Richard B Price Randolph 
Ridgely, William Ocherhausen, Frederick W Mulhtt, ThomasWar- 
fleld, Louis Harty, John Loor, Francis H. Deahay, Jesse P. Wiley, 
and James D. McConnell, that said body so drawn and summoned 
and sworn is the body purporting to be the grand jury that found 
and returned the indictment filed herein and to which the said John 
J. Patten is now called upon to plead. The said John Patten did 
not know that any matter — him was to be presented to the alleged 
arand jury and he had no opportunity to challenge the array. 

All of which the said John J. Patten is ready to verily. 

33 Wherefore he prays that the proceeding abate and the 

said indictment be quashed. JQHN j pATTEN . 

District of Columbia, 88 : 

Personally appeared before me at the city of Washington in the 
District of Columbia, John J. Patten, who being duly sworn deposes 
and says, that he has heard the foregoing plea read and knows the 
contents thereof, and the matters and things in said plea stated of 
his own knowledge are true and those stated on information ana 
belief, he believes to be true and that said plea is true m substance 

and in matter of fact. . , , - „ 

• Signed and sworn to before me, this Third 3rd day of May, 

A - D ‘ 1913 ‘ J. R. YOUNG, Clerk, 

By W. F. LEMON, 

Astft Clerk. 

# > * 

34 Motion to Require an Election. 

Filed in Open Court May 6 , 1913. 

* * * * * * * 

Now comes John J. Patten one of the defendants in the above 
entitled cause and by his attorneys moves the court to require the 
government to elect on which of the two offenses alleged to have 
been perpetrated in the first six counts of the indictment at the 
time the homicide was committed it relies: that is whether it ex- 
oects to prove that the homicide was committed during the com¬ 
mission of the crime of attempted robbery, or during the comm* 
rion of the crime of robbery, and further that the government be 
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required to elect on which of the two manners alleged in the first 
six counts of the indictment that the crime of robbery or attempted 
robbery, during the commission of which the homicide is alleged 
to have been committed it relies: that is whether it expects to prove 
that the crime was committed by force and against resistance or by 
stealthy seizing and snatching. 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant John J. Patten. 


Motion for Bill of Particulars. 

Filed in Open Court May 6, 1913. 

******* 

Now comes the defendant John J. Patten arid by his attorneys 
moves the court to require the government to give him a bill of 
particulars by which he may be informed in what manner and by 
what means the alleged murder of John Spencer as laid in 
35 the seventh count of the indictment occurred, as said count 
is vague indefinite and uncertain and in it the defendant 
is not tendered an issue to meet as required by the constitution and 
laws of the United States. 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant John J. Patten. 


Challenge to the Array. 

Filed in Open Court May 6, 1913. 

* * * . * * * * 

Now comes John J. Patten, one of the defendants in the above 
entitled cause and through his attorneys interpose- a challenge to 
the array of the jurors purporting to be the regular panel for the 
April Term of the Supreme Court of the District of Columbia, hold¬ 
ing a special term as Criminal Court No. One, for the following 
among other reasons: 

1st. The panel was illegally drawn summoned and constituted. 

2nd. The jurors to compose the panel were not publicly drawn. 

3rd. The jurors composing the panel were privately drawn. 

4th. The jurors composing the panel were drawn by the assistant 
clerk and not by. the clerk as required by law. 

5th. The Jury commissioners never took the oath of office. 

6 th. Names were placed in the jury box at the suggestion of 
strangers. 

7th. Names were left off the jury lists at the suggestion of 
strangers. 

8 th. More names were drawn from the jury box to secure the 
panel than the law authorizes to be drawn. 

36 9th. The seal of the jury box was several times broken in 

private. 
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10th No venire was issued for the summoning of some of the 

Ar, -k. to “X*—5S 

he is ready to verify. MATTHEW E. O’BRIEN, 

Attorney for the Defendant John J. Patten. 

Motion to Quash Panel. 

Filed in Open Court May 6, 1913. 

Now comes John J. to quash the 

S21,>"» i *r LirSd 

3rd. The jurors composing the panel we P * assistant 

4th. The Jurors composing the panel were arawu y 

clerk. . •„„«£. riavpr took the oath of office. 

5th. The jury comim^oners never too ^ ^ guggegtion of 

6th. Names were placed in tne ju y. 

37 St m ge Names were left off the jury lists at the suggestion of 

8t h STames were drawn from the jury box to secure the 

^RThe^fS' ju^waTseveral times broken in pri- 

Va i6th No venire was issued for the summoning of some of the 

S“£T»s «- ■»“' - h " h b - '• 

ready to verify. MATTHEW E. O’BRIEN, 

' Attorney for the Defendant John J . Patten. 

Supreme Court of the District of Columbia. 

Tuesday, May §th, A. D . 1913. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. ^ „ * * 

o—’ - -ii ’*• t” 1 ” 

sajysWK* vSMi- -*■ M ' m 
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J. M. Wood, W. E. Ambrose, and George P. Hoover Esquires: 
whereupon it is considered by the Court that the plea in abatement, 
heretofore, to wit, on May 3rd, 1913, filed by the defendant Patton, 
without leave of Court first having been obtained, be and is hereby 
stricken from the files, to which action of the Court the sail de¬ 
fendant by his attorneys asks an exception which is noted; 
38 whereupon the said defendant Patton by his attorneys moves 
the Court for leave to file a plea in abatement, which mo¬ 
tion is by the Court overruled, to which action of the Court the .-aid 
defendant by his attorneys asks an exception which is noted; and 
thereupon the Court grants the attorneys for the said defendant 
Patton ten minutes within which time to prepare and file a motion 
for leave to file a plea in abatement ; whereupon the said defendant 
Patton by his attorneys files a motion for leave to file a plea in abate¬ 
ment, which motion is by the Court overruled, to which action of 
the Court, the said defendant by his attorneys asks an exception 
which is noted; and thereupon the said defendant Patton files a 
motion for a serverance in this case, which is by the Court granted, 
and thereupon the defendants Joseph O’Donnell, Joseph Needham 
and Frank Dougherty are remanded to the Washington Asylum and 
Jail to await further action in this case; whereupon the defendant 
Patton by his attorneys files a motion to compel an election by the 
Attorney of the United States, which motion is by the Court over¬ 
ruled to whieh action of the Court the defendant by his attorneys 
asks an exception which is noted; whereupon the defendant by his 
attorneys files a motion for a bill of particulars, which motion is 
by the Court overruled, to which action of the Court the defendant 
by his attorneys asks an exception which is noted; and thereupon 
the said defendant by his attorneys files a motion for a continuance, 
which motion is by the Court overruled, to which action of the Court 
the defendant by his attorneys asks an exception which is noted, 
whereupon the ^aid defendant by his attorneys files a challenge to 
the array of jurors, which challenge is by the Court overruled, to 
which action of the Court, the defendant by his attorneys 
39 asks an exception which is noted; whereupon the defendant 
by his attorneys files a motion to quash, which motion is by 
the Court overruled, to which action of the Court the said defendant 
by his attorneys asks an exception which is noted; and thereupon 
the said defendant John J. Patton being called for trial, it is ordered 
that a iury to try the issue joined herein, be empaneled; whereupon 
the jurors of the regular panel, a list of whom was regularly sensed 
upon the said defendant, being called sworn upon their voir dire 
and examined as to their competency for trying the said issue, the 
said panel is exhausted by reason of challenges and excuses, and there 
remain in the jury box, eleven persons, of the regular panel, to wit. 
Cornelius J. Carmody, Charles F. Herman, James Madigan, .John R. 
Edelin, James T. Gallahom, James H. Robey Edward Poreell, 
Ham- G. Isel, Michael D. Sullivan, George H. Dorsey, John Cas- 
seen,'whereupon to complete the said jury, it is ordered by the 
Court that the Clerk draw from the jury box in his custody, the 
names of fifty (50) other persons, said persons to be summoned by 
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the Marshal to appear in this Court to-morrow morning at ten 
o’clock. , 

Challenge to the Array of the Special Panel. 

Filed in Open Court May 7, 1913. 

, * * * * * * 

Now comes the defendant in the above entitled cause and ^ 
attorneys interposes a challenge to the array of the special pane 
ordered drawn and summoned, by the court to complete the jury 

in this case, for the following among other reasons: 

1st Because fifty names were drawn from the jury box in 
stead of the actual number necessary to take the places of 
40 those members of the regular panel found incompetent or 

excused from serving in this case. . , . 

2nd. Because no venire was issued authorizing the marshal to 
summon the persons whose names had been drawn under the order 
of the court and the jurors were notified by the marshal to appear 
without having directed to him any lawful process commanding 

hl The defendant'declares that the records of the court will ^lo* 
the truth of the above causes for challenge as set out and this he is 

ready to verify. MATTHEW E. O’BRIEN, 

JAMES M. WOOD, 

Attorneys for the Defendant, John J. Patten. 

\ 

Motion to Quash the Special Panel 

Filed in Open Court May 7, 1913. 

Now comes the defendant in the above entitled cause and by his 
attorneys moves the court to quash the special panel ordered drawn 
and summoned, by the court to complete the jury in this case, for 

^ls^ 1 Because fifty S names were drawn from the jury box instead of 

the actual number necessary to take the places of those members o 

the regular panel found incompetent or excused from serving in 
• * 

2 nd Because no venire was issued authorizing the marshal to 
summon the persons whose names had been drawn under the order 
of the court and the jurors were notified by the marshal to appear 
without having directed to him any lawful process command- 

41 ing him to summon them. 

The defendant declares that the records of the court will 

disclose the truth of the above causes for quashing the special panel 

as set out and this he is ready to verify.^ £ 

JAMES M. WOOD, 

Attorneys for the Defendant, John J. Patten. 
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Instructions for Defendant. 

Filed in Open Court May 8, 1913. 
******* 

Prayer No. One. 

The jury are instructed to find a verdict of not guilty as to all the 
counts in the indictment. 

Refused. Ex. STAFFORD, J . 


Prayer No. Two. 

The jury are instructed to find a verdict of not guilty on the first 
six counts of the indictment. 

Refused. Ex. STAFFORD, J . 


Prayer No. Three. 

The jury are instructed to return a verdict of not guilty as to the 

seventh count of the indictment. _ 

Refused. Ex. STAFFORD, J . 


Prayer No. Four. 

The jury are instructed that if they find the defendant guilty 
under any one of the first six counts in the indictment their verdict 
must be guilty of murder in the first degree. 

Refused. Ex. STAFFORD, J. 


Prayer No. Five. 

The jury are instructed that the government is bound to prove 
beyond a reasonable doubt every element of the crime charged in 
the manner in which it is alleged in the indictment to war- 
42 rant a verdict of guilty. 

Refused. Ex. STAFFORD, J. 


Prayer No. Six. 

The jury are instructed that if any witness has deliberately lied 
about a material matter about which he could not be mistaken that 
thev are at liberty to disregard his whole testimony. 

Refused. Ex. STAFFORD, J. 


Prayer No. Seven. 


The jury are instructed 
be received with caution. 

Refused. 


that the testimony of accomplices should 

Ex. STAFFORD, J. 
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Prayer No. Eight. 

The Jury are instructed that Connell, Nally and Maxwell are 

accomplices. E STAFFORD, J. 

Refused. 

Prayer No. Nine. 

The iurv are instructed that an accomplice is one who knowing 
that a criSe is to be committed assists the actor in any way in the 

perpetration of the offense. £x g T AFFORD, J. 

Refused. 

Prayer No. Ten. 

The iurv are instructed that evidence against Dougherty or any 
other defendant, except himself cannot be considered as evidence 
„ -not defendant on trial unless it be first proven to the satis- 
Kon of the jury beyond a reasonable doubt that all were acting 

by a common design and agreement. STAFFORD, J. 

Refused. 

Prayer No. Eleven. 

The iurv are instructed that evidence of good character is to be 
considered and if such evidence taken with the other evidence in the 
case raises a reasonable doubt in their minds as to the guilt of the 
accused he is entitled to an acquittal. 

Granted. 

Prayer No. Twelve. 

The jury are instructed that before they can convict on any one 
of the first six counts of the indictment they must be satisfied that 
the assault to made by Patten with the intent to rob the deceased 
and that the blow which resulted in death was struck during th 
perpetration of the crime of robbery or attempted mbl^^ } 
Refused. 

Prayer No. Thirteen. 

The iurv are instructed that unless Patten had previously agreed 
to take part in the robbery or attempted robbery, and that he made 
the assault for that purpose and with the intent to rob in his nund 
or* assisted another who had such intent and Patten knew of such 
intent on the part of the other person or persons he can. not to 

any *. » « «»£ 

Refused. 

Prayer No. Fourteen. 

The jury are instructed that if Patten hit the deceased with a 
pailing and he did it without any previous agreement to act in 
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concert with Dougherty and that death was caused by a knife 
wound inflicted by Dougherty that Patten is only guilty of simple 
assault unless the jury find that the pailing was such a weapon as 
may be classed as a dangerous weapon. 

Refused. Ex. STAFFORD, J. 


Prayer No. Fifteen. 

The jury are instructed that if they find from the evidence that 
there was a tussle during which time some one cried “He has a 
gun” and if they also find that such a cry was sufficient to make a 
reasonable person apprehensive of his life and the blow by 
44 Patten was struck at that time with the belief that his life 
was in danger he should be acquitted. 

Refused. Ex. STAFFORD, J. 


Prayer No. Sixteen. 

The jury are instructed that unless they should beyond a reason¬ 
able doubt, find from the evidence that Patten consciously and inten¬ 
tionally participated in a conspiracy to rob as alleged in the indict¬ 
ment they should acquit on the first six counts of the indictment. 

Refused. Ex. STAFFORD, J. 


Prayer No. Seventeen. 

The jury are instructed that in order to find the defendant guilty 
on the first six counts of the indictment or any one of them they 
must find that there was a conspiracy among the perpetrators of the 
crime to rob and that Patten was conscious of such conspiracy and 
intentionally entered into it. 

Refused. Ex. STAFFORD, J. 


Prayer No. Eighteen. 


The jury are instructed that if they find that the mortal wound 
was struck by Dougherty they must find that Patten was aiding and 
abetting with full knowledge of the situation and that he adopted 
the criminal intent of Dougherty to warrant a verdict of guilty of 


murder. 

Refused. 


Ex. STAFFORD, J. 


Respectfully submitted, 

MATTHEW E. O’BRIEN, 
JAMES M. WOOD, 

Attorneys for Defendant. 


45 Supreme Court of the District of Columbia. 

* 

Thursday, May 8th, A. D. 1913. 
The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 
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Come again the parties j — 

same jury that was of counsel and the 

after hearing the evidence in full, the ai^im q{ their verdict 

charge of the Court, the said jury beine asked if they 

and returning into Court and being called and ^mgasked 

have agreed upon their verdict, “P° n “«» r M ^er in the second 
ant is guilty of Manslaughter. 'Utnot^ilty mi 

sprttJStf sr £^s ■ 

as £ sis rA“s. ^ <«—»>»■—«“ 

the Washington Asylum and jail. 

Friday, May 23rd, A, D. 1913. 

The Court resumes its session pursuant to adjournment, Hr. Jus- 
tice Stafford presiding. , ^ ^ 

Come as well the Attorney of 

each in proper person in cu stody o attorneys M. E. O’Brien, J. M. 

ington Asylum and Jail and by Pporee P Hoover Esquires; 

Wood, W. E. Ambrose, B T Doyle and George V. noo new 

whereupon the motions of the defendant John . ^ d * 

trial and in arrest of judgment, «of the C^urt thHaS 
46 the Court overruled, to a * \x£pSon which 

defendant Patton by his atto ,*\ y , defendant John 

is noted; and thereupon it is demanded of the ■ ^ of the law 

J. Patton what further he has to say y nothing except 

should not be pronounced against him a b the Court 

as he has already said; whereupo - , j p a tton he taken 

that for his said offense the said de , , and j a il aforesaid, 

by the Superintendent aforesaid to the Asylum ana j 

whence he came thence to there to he imprisoned for 
Attorney General of the United Stated there to ^ date 

of^^tfolSdSaVat said Penitentia^; whereu^the 

said defendant by his attorneys note* ™ tins'else; and thereupon 

Appeals from the judgment o e , , Costs at fifty dollars and 
the Court fixes the amount of the Bond• to Owtoat hereupon the 

aarsS'.a- 
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said; whereupon it is considered by the Court that for their 
47 said offense, the said defendants be taken by the Superin¬ 
tendent aforesaid to the Asylum and Jail aforesaid whence 
they came, thence to the Penitentiary (as designated by the Attorney 
General of the United States) there to be imprisoned, the defendants 
Joseph O’Donnell and Joseph Needham each for the period of six 
years and the defendant Frank Dougherty for the period of twelve 
years, all to take effect from and including this date. 


Memoranda. 

June 16, 1913. Bond for costs approved and filed. 

June 26, 1913. Time to submit Bill of Exceptions extended to 
July 15, 1913, inclusive, and to file transcript of record, to August 
15, 1913, inclusive. 

July 7, 1913. Bill of Exceptions submitted. 

July 15, 1913. Time to settle Bill of Exceptions extended to Sep¬ 
tember 2, 1913, inclusive, and to file transcript of record, to Sep¬ 
tember 20, 1913, inclusive. 

August 22, 1913. Time to settle Bill of Exceptions extended to 
September 5, 1913, inclusive, and to file transcript of record, to 
September 29, 1913, inclusive. 

48 September 4, 1913. Time to settle Bill of Exceptions ex¬ 
tended to September 16, 1913, inclusive, and to file transcript 
of record, to October 6, 1913, inclusive. 

September 15, 1913. Time to settle Bill of Exceptions extended to 
September 19, 1913, inclusive. 


Supreme Court of the District of Columbia. 

Tuesday, September 1 6th, A. D. 1913. 

Court resumes its session pursuant to adjournment, Mr. Justice 
Wendell P. Stafford, presiding. 

******* 

The Court having this day signed the bill of exceptions of the 
defendant, John J. Patten, heretofore submitted herein, now orders 
the same of record as of the time of the noting thereof at the trial. 


Memoranda. 

September 26, 1913. Time to file transcript of record extended to 
October 20, 1913, inclusive. 

October 27, 1913. Time to file transcript of record extended to No¬ 
vember 10, 1913, inclusive. 

November 5, 1913. Time to file transcript of record extended to 
November 20, 1913, inclusive. 
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Assignment of Errors. 

Filed November 7, 1913. 

******* 

Now comes John J. Patten, defendant in the above entitled cause, 
am?having appealed to the Court of Appeals from thejudg- 
49 ment and 8 sentence of this court entered herein, .““SB 
as errors in the proceedings and judgment had herein, an 
says that there are therein, the following 

Errors. 

That is to say, that this court erred: , 

1 Tn overruling the demurrer of the defendant to the rep 
tion filed by &e United States to the defendant’s first plea in abate- 

“fin overruling the defendant’s motion to quash-the first six 

Tln^eS^hfdefendant’s demurrer to the seventh count 

° f f^“Snffrom the files the plea in abatement filed by the 

d 1 e 1roVe^£ 3 th 1 e 9 motion of the defendant for leave to file the- 

"P- which ° f 

««»— 

fl<wicmed therefor by the defendant. 

d^In overruling^ the defendant’s challenge to the array. 

10 In overruUng the defendant’s motion to quash the indictment 

fnr th p irregularity alleged in the drawing of the jury. . 

11 In omruling the defendant’s challenge for cause to the jurors 

individually. e ri ng to be drawn for completing the jury a larger num- 

b " 1 ? In m ovemiUng ft the' defendant’s challenge to the array of the 
spedkl^nelerruiing the de f e ndant’s motion to quash the special 

«, Pa i5' In refusing, at the close of the case for the prosecution, 
to require! e Government to elect upon which of the counts 

m 16* In^refusing 1 * at°the clc^e of the case for the priisecution, to 
direct a verdict of acquittal upon the first six counts of the mdict- 

m6 17. In excluding the evidence offered by the defendant tending to 
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show that the deceased John Spencer was a sexual pervert and ad¬ 
dicted to perverse practices. 

18. In refusing, at the close of the case, to direct a verdict of 


acquittal. ^ , 

19. In instructing the jury that, if the defendant struck the fatal 

blow, he would be guilty of murder, there being no evidence to war¬ 
rant such instruction. . . 

20. In instructing the jury that, if the fatal blow was inflicted 

by another person, the defendant would be guilty either of murder 
or of manslaughter, there being no evidence to warrant such instruc¬ 
tion 

21.. In instructing the jury that, if the deceased was killed whilst 
the defendant and others were attempting to perpetrate a robbery, 
the defendant would be guilty of murder, there being no evidence 


to warrant such instruction. 

22. In refusing to set aside the verdict as contrary to the evidence 
and as unwarranted by the evidence. 

23. In entering judgment upon the verdict. 

24. In refusing to grant the first of the instructions prayed by 

the defendant. . - 

25. In refusing to grant the second of the instructions prayed by 

the defendant. . 

26. In refusing to grant the third of the instructions prayed by 

the defendant. 

51 27. In refusing to grant the fourth of the instructions 

prayed by the defendant. 

28. In refusing to grant the fifth of the instructions prayed by 

the defendant. . 

29. In refusing to grant the sixth of the instructions prayed by 


the defendant. 

30. In refusing to grant the seventh of the instructions prayed by 

the defendant. * 

31. In refusing to grant the eighth of the instructions prayed by 

the defendant. 

32. In refusing to grant the ninth of the instructions prayed by 


the defendant. 

33. In refusing to grant the tenth of the instructions prayed for 
the defendant. 

34. In refusing to grant the eleventh of the instructions prayed 


by the defendant. * 

35. In refusing to grant the twelfth of the instructions prayed by 


the defendant. 

36. In refusing to grant the thirteenth of the instructions prayed 
by the defendant. 

37. In refusing to grant the fourteenth of the instructions prayed 
by the defendant. 

38. In refusing to grant the fifteenth of the instructions prayed by 
the defendant. 

39. In refusing to grant the sixteenth of the instructions prayed 
by the defendant. 
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40. In refusing to grant the seventeenth of the instructions prayed 

by the de ^ d ^ t refusing gran t the eighteenth of the instructions 
52 prayed by the defendant. CHARLEg A KEIGWIN> 

JAMES M. WOOD, 

, Attorneys for Appellant. 

Designation of Record. 

Filed November 6 , 1913. 

♦ * * * * * * 

The clerk will please prepare for use in the Court of Appeals a 
transcript of the record in the above entitled cause, including in the 
said transcript these papers, viz.: 

The Indictment. 

Plea in Abatement filed April 26, 1913. 

Replication to said plea. 

Demurrer to said replication. 

Order, on said demurrer. 

Motion to quash, filed May 1, 1913. 

Order on said motion. 

Demurrer to indictment, filed May 1, 1913. 

Order on said demurrer. 

The plea of not guilty entered on May 1, 1913. 

Plea in Abatement filed May 3, 1913. 

Order striking said plea from the files. 

Plea in Abatement filed May 6 , 1913. 

Order on said plea. 

Challenge to the array, May 6 , 1913. 

Challenge to the array, May 7, 1913. 

Motion to require election. 

Motion for bill of particulars. 

Motion to quash the panel, May 6 , 1913. 

Motion to quash the panel, May 7, 1913. 

53 Instructions prayed by the defendant. 

Assignment of errors. 

This designation. • 

CHARLES A. KEIGWIN, 

Attorney for Defendant Patten. 

Service acknowledged Nov. 6/13. 

S. McCOMAS HAWKEN, 

Afrit U. S. Attfy. 

54 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 53, 
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both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States of America 
vs. John J. Patten, Criminal No. 28977, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 18th day of November, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

55 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

No. 28977. 

The United States 
vs. 

John J. Patter et al. 

Bill of Exceptions. 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington in said District, at the times 
hereinafter mentioned the following papers were filed and proceed¬ 
ings had in the above entitled cause, to-wit; on the 26th day of April, 
A. D., 1913, an indictment was returned into court, charging the 
defendant, John J. Patten, and three others, with the crime of mur- • 
der in the first degree. 

On the 28th day of April, A. D., 1913, the defendants being called 
upon to plead to said indictment John J. Patten filed a plea in abate¬ 
ment to said indictment, alleging that the body returning it and 
purporting to be a grand jury was not in fact a grand jury lawfully 
constituted. 

Thereupon the court continued the hearing of said plea in abate¬ 
ment until April 30, A. D., 1913, at the request of the attorney for 
the United States, and on said date again continued the matter until 
May 1, A. D., 1913, when a replication to said plea in abatement was 
filed on behalf of the government to which the defendant, 

56 John J. Patten, by his counsel filed a demurrer which was 
considered by the court and overruled, to which ruling of the 

court an exception was taken on behalf of the defendant, John J. 
Patten, and duly entered in the minutes of the court. 

Whereupon, the defendant, John J. Patten, by his counsel filed a 
motion to quash the first six counts of said indictment, which motion 
was considered by the court and overruled, to which ruling of the 
court the defendant duly excepted, which exception was by the court 
noted in the minutes. 

Thereupon, the defendant filed a demurrer to the seventh count 
of said indictment,' which demurrer was considered by the court and 
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overruled, to which ruling of the court the defendant duly excepted, 

Thereupon counsel for the defendant, John J. Patten, announced 
that he would instruct his client not to plead in bar to the indictme 
S this time as he desired to protect any rights defendant might 
have by reason of the manner in which the grand jury was em 

^tLtr^-rtTrdered that the defendant be arraigned 
and dh his refusal to plead ordered the clerk to enter a plea of not 
guilty and thereafter, on the same day a copy of the indictment and 
flistof witnesses together with a list of persons designated as jurors 
was served upon the defendant, John J. Patten, and the court set 

tli a oHSG for trial 011 A.. 1913* T l t 

On the 3rd day of May, A. D., 1913, the defendant, John J. 

Patten, filed a second plea in abatement, .containing the grounds 
of his first plea in abatement and in addition attacked the 
57 validity of the grand jury on the ground that the Jury Com¬ 
missioners had never been sworn as such and that persons, 
strangers to the Commissioners had put into the jury box and sug¬ 
gested names which were put into the jury box from which the grand 

iurv was drawn, contrary to law. , , # * -pv 

When the case was called for trial on the 6th day of May, A. D., 
1913 counsel for the government orally moved that the second plea 
in abatement be stricken from the files on the ground that a plea 
in bar having been entered the plea in abatement could not be 

^Whereupon, counsel for the defendant moved the court to allow 
the withdrawal of the plea of not guilty entered bydn^tion ofthe 
oourt and allow the filing of the plea in abatement. This motion 
was overruled and an exception to said ruling duly made on behalf 
0 nhe defendant, John J. Patten, was entered in the 
nrmrt nfter the argument granted the motion of the government 
♦ 'Va from the file 5 * the plea in abatement filed on the 3d day of May, 
To IMS to whlh the defendant, John J. Patten, by his counsel, 
duly excepted^ which exception was by the court noted in ite 

58 whfs'.r™S5fhTpKl™ 

»£a ,v. 

Thereupon, *• £ Jmderrf by the 

’end the * ilb "» ““ 

the court to require the ( lhe indictm ent that the 

manners alleged in the first six to n The mot , 0 n was 

as? z ^ *«»««• 
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the defendant by his counsel duly excepted, which exception was by 
the court noted in the minutes. 

Thereupon, counsel for the defendant moved the court to require 
the government to give a bill of particulars as to the seventh count 
in the indictment, which motion was considered by the court and 
overruled, to which ruling the defendant by his counsel duly e - 
rented which exception was noted in the minutes. 

^ ’ Thereupon, counsel for the defendant, John J. Patten, 

59 moved the court to continue the trial of the case on the 
ground that the persons designated as jurors in the list served 
on him were not in fact properly selected, empanel ed and sworn as 
jurors, and that the Jury Commissioners who selected the names 
had contrary to law placed in the jury box names of persons at the 
suggestion of strangers, and that the J ury Commissioners had never . 
taken the oath to faithfully serve as Jury Commissioners, "^lch 
motion was by the court overruled and an exception noted on behalf 
Sf the defendant, John J. Patten, which exception was duly entered 

^ Whereupon 3 ' counsel for the defendant, John J Patten, filed a 

might b. ,.k,h .»d th. 

“iCCTh there .n, .«gg»tien « the part ol th. gmn- 

-s ■g-raf ft tSftSft sc*. - 

taking a few minutes to take the evidence on the point. 

-—*» 

4116 The Court • There are a good many points stated. 

60 Mr Proctor : They are all in a very small compass, I 

fiSnS. 1 **&s3S3 

th M P r le O’BRiEN: Yes, your Honor, as to those three, 
mu Poitrt ’ The first is a conclusion ol law. 

Mr. Wilson: Has the fifth been passed upon in any plea or 

“The (£uRT tof< Thereto a motion for leave to file a plea in abate- 

itTs^S^here 8 inTnoTher form it might 

noSe STplaeeto observe that there is absolutely nothing in the 
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law requiring the jury commissioners to take the oath, ao there is no 

^The* Court: ThlS^ot be so certain. There is a general prc 

V1 tr Z5 Thafcan Wetormmed without taking evident 
merelymeant to point out to the court that upon that propo«hon 
it is not as necessary at this time to take evidence as it is on the 

0t The P< SuRT: Not necessary if you admit that they were not 

61 S ""Mr Wilson : As soon as I ascertain the fact I can admit it 

or denv it very readily, without taking evidence. _ 

Mr. O’Brien : Your Honor said it was raised in the plea in abate- 

m The Court- What do you mean by the ninth where you say the 
seaT of theory box was several times broken in private? Does that 
mean anything different from what is set out in the pleas^ ^ ^ 

out i» your Pi.., «.d 

motion for a continuance? 

Mr. O’Brien : Yes, your Honor reference to the matter of 

ii PffSiU there will probably be 

n0 Mr C WiLS 0 °N^WecL agree in « fe w mmute9. feUg gested by 

Mr. O’Brien: That P 01 "! ‘k oucto to be Emitted in the 

manneOn whShT allegeU, that the United States deputy marshal 

"Tht&RT-^do not understand 

* thc 

62 ^Mr. 1 0’lm^thf . Madrid w^the dg 

devolved upon the judges an d and ^ Court of 

in -hioh I. -!«* 

iU T?. »-1 Well, I ,h~ld «J* TiWa* 

tz Si iSys»»—“ ”‘ w " g ' 

that suggestions w ® re of t he Code refers to that and it makes 

■ Mr ' °’ B Toffeme for anyone to suggest a name to go into the 

box orTname to be put on the list or kept off. that me an that 

The Court: “On *e requf evelStody who ought to go on the 
^"CC^CtSem from others, and are not 
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to make inquiries in regard to them, or that other people must not 
tell them what they know about them? As I understand this chal¬ 
lenge it amounts to nothing more than that. If you mean by that, 
that names were put upon the list without any inquiry or investiga¬ 
tion or judgment on the part of the commissioners, simply because 
they were suggested by others, I will hear evidence on that subject. 

Mr. O’Brien : Well, I think that is what it is. 

The Court : Then you may put in evidence on that subject. 

Mr. Proctor: On the question of the oath, I find from 

63 Mr. Young, one of the commissioners, that he took no oath 
as a jury commissioner, but that he did take his oath as clerk 

of the court and that this is one of his duties; of course we cannot 
inquire of the other commissioners quite so—— 

The Court: I shall assume, unless it is contradicted on one side 
or the other, that the marshal took the oath of office required of a 
marshal, that the clerk took the oath of office required of a clerk and. 
that the collector of taxes took the oath of office required of a col¬ 
lector of taxes, but that they took no oath as members of the commis¬ 
sion to prepare a jury list. 

Mr. Wilson: Yes, sir, those are the facts. 

Thereupon William B. Robinson, a witness of lawful age, having 
been first duly sworn, was examined and testified as follows: 

By Mr. O’Brien : 

Q. You are Deputy United States Marshal? A. Yes, sir. 

Q. You are chief Deputy? A. Yes, sir. 

Q. Last fall did you have anything to do with preparing jury 
lists? A. Nothing. 

Q. Did you give some lists to the deputies working under you to 
look up? A. I do not quite catch the question. 

64 Q. Did you not give to some of the deputies a list of jurors’ 
names to look up? A. I do not recall just exactly the details 

of it, Mr. O’Brien, but what was done, the marshal, as a member of 
the jury commission, in connection with his work was engaged in re¬ 
vising the lists of them and needed information and the marshal 
himself not being able to get the data depended upon his deputies to 
get the information as to the residence, for instance, of the jurors and 
he did direct that the deputies would get the correct addresses of the 
jurors for him to use in connection with the jury commission work, 
if that is what you mean. That is what was done. 

Q. Were the deputies requested to bring in additional names of 
eligible persons? A. It is the practice of the marshal, as a member 
of the jury commission to get the names through the deputies and 
through inquiries here and there and in that connection he asked 
the deputies to submit names, as he has asked other people, but what¬ 
ever he gets, he depends upon his own judgment. 

Mr. O’Brien : You do not know that. 

Mr. Wilson: Let him answer the question. 
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A (Continuing:) I am just explaining the system by which I am 

65 mitted in that way, not only by deputies, but y 

Q Brothers as well as the deputies? A. That is, the marshal 
seeks these names and when he gets them he relies on his own judg- 

m a Were some oXenames taken out on the reports made by the 
deputies? A. I do not know of any that were. 

No cross-examination. 

Witness excused. 

Thereupon John R. Young, a witness of lawful age, having been 
first duly sworn, was examined and testified as follows. 

By Mr. O’Brien : 

Q. Mr. Young, you are clerk of this court? A. Yes, sir 
Q. And a member of the jury commission? A- Yes, sir 
Q. When were names last placed in the jury box? A. 1 could not 

tell vou without looking at the record. .v « a 

a Do you keep any record of the names you put m there? A. 

Y Q. S Have you got the record? A. The record is in the office of the 

° le Q k 'Will you produce that record? A. Yes; we can get it. Mr. 

66 R0 Q. n R I is C i l n the office of the marshal, is it not? A. In the 
office of the marshal. The clerk of the jury commission has 

it in his possession. . . 0 A 

n TVip olprk of the iurv commission: A. xes. . 

Q Who kept it before you had a clerk? A. They have always 
had a clerk, not a regular clerk, but one of my assistant clerks kept 
it for a while and one of the deputy marshals kept it for a while. 

Q. And the list has been under the control of the deputy marshal 
part of the time? A. The clerk assigned to that duty, the deputy 
mar/isal assigned to the duty, the clerk of the commission. « 

Q. These names, when you get them, where do you get them from. 
\ We get them from different sources, wherever we can find the 
name* Very frequently the marshal will have his deputies make a 
census of the eligible names of people in their bailiwick and furnish 
them to the marshal, from which they select the names for the jury 

(‘omnn&sion. the commission meet? A. The second Tues- 

dav of every month. , , , . . 

Q At those meetings do you consider the names handed in by 

deputy marshals? A. We do not fill the jury box every meeting. 
We do not consider those names, only when necessary. 

Q. When did you last consider a list of names brought in by the 
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marshal? A. I could not tell you that. It was before we 

67 filled the jury box the last time. The records will show 
that. 

Q. Did you go over the names? A. Yes, sir. Each commissioner 
made a list of names and then there was a general list made from 
that. 

Q. Each commissioner made a list? A. Yes, sir. 

Q. Individually? A. Yes, sir. 

Q. And the other two commissioners- A. And we compared 

them. 

Q. (Continuing:) Did not consider the names? A. We compared 
them, all of us. 

Q. Is it not a fact that each man agreed among themselves what 
you would select, the men? A. Certainly; we had to divide the 
duties of the office. 

Q. So the joint action of the board was the ratification of what 
each individual member did? A. It was a ratification of the names 
furnished by each commissioner and we considered them at a joint 
meeting. 

Q. You considered each individual name? A. Yes. 

Q. Some names were taken out of the box last fall, were they not? 
A. Whenever the court excuses a man for any reason that 

68 ' would make him ineligible for jury duty his name is taken 
out of the bote. 

Q. Some names were taken out of the box on the report of the 
deputy marshals, were they not? A. No, sir. 

Q. Did they not report some people unsuitable for jury duty? 
A. Not that I know of. If they did, they were not put on the list. 

Q. You mean if they reported somebody unsuitable that that per¬ 
son’s name was taken off of the list? A. No; it was not put in the 
box. Their report had nothing whatever to do with the report on 
the names on the list in the box. 

Q. If there was a name in the box and there was a report on it 
that it was unsuitable, did it go out? A. No, sir. It would only be 
taken out when they were excused by the court because they were 
ineligible for some reason. 

Mr. Wilson : So far as the inspection of this list by counsel is con¬ 
cerned, this is not a public list and of course the jury commissioner 
can testify as he pleases about it or he can refresh his recollection 
about it. It is not open for examination by the public or by counsel 
for the defendant, I submit. 

The Court : The question thus far has negatived the claim of Mr. 
O’Brien and I do not think he ought to go into the examination of 
the names on this list. 

Mr. O’Brien : I did not intend to, your Honor, but so far 

69 as this being a publication is concerned, I think that it is. 


A. (Continuing:) There were 2,583 names placed in the Box 
September 10, 1912. 

Q. How many of those names were suggested by deputy mar¬ 
shals? A. I could not tell you. There was not any suggested by 

deputy marshals. 
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The Court: That has all been gone ove, 
the lists are made UP? Do 7™*%^ and examine them as to 

“ vii tirfsi*' 

The Court: Well, they do select the names. 

Q. As I understand you to say, each jury commissioner selected a 

list of names? A. Yes, sir. 

The Court: You have gone all over that. 

Mr. O’Brien : Then that is all. 

Mr. Wilson : I have no questions. 

Witness excused. 

The Court • The eighth count states that more names were drawn 
r to secure a pariel than the law authorizes. I want 

question, whether you mean more were drawn than the court 

ordered to be drawn. 

7n Mr O’Brien: No, your Honor. 

° The Court: Then I do not care to hear any evidence 

nhmit that because I made the order myself and I know what the 
were. ThT raises a point of law which we have already 

d t d r ed O’B^ "wiU except to ^Honor’s rulings, except as to 

th The C ^ 0 URT h UhinTwe^nl^and each other and this challenge 

mS Mr^ O’Brien : Your Honor will allow me an exception. 

, which i, practically 

nr^ltt^ur word for it that it is the same. It will te 
overruled 'and an exception noted. If you are ready you may call 

“ ^Whereupon, the empanelling of a jury was commenced by the 
swearing or? their voir dire of the jurors in attendance on the court, 

^“Mr 6 O’Brien f I^ishto interpose a challenge for cause as to each 
of the iurors on this panel individually, on the same grounds as were 
made in the challenge to the array, and for the purpose of saving 
time will ask the court to allow me an exception on that ground as to 
SS juror accepted at this time, instead of pleading the challenge to 

each man before he is sworn. 

The Court : That may be done. 

71 The panel being exhausted before the jury was completed 

the hearing was adjourned until ten o’clock the following day. 
Whereupon, counsel for the defendant, John J. Patten, stated 
that before the court made an order as to the number of jurors to be 
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den Incomplete the FZ&ZSIZSl *" 

jurors being drawn than w nn til one-thirtv the same day 

by 

th On* reconvening the court gave ^Vinatter" thereat now 11 jurors 
“The Court: As I understand the.matter tnere^ ^ whether the 

remaining on the P a "? 1 ’ ““^s or order a sufficient num- 

Court should order drawn ! rience 0 f the court has shown that of 
her to secure a jury. The e pe , reached and summoned, 

those names that are drawn, securing the attendance of 

so that there is no humaa Hy of^unng^ th , 

15 if we draw only lo, ana, ™ ^ competent to serve or will 

some of those who wg ^“‘or an^her, or may be challenged 
have to be excused for one reaso ^ _ n times past have prevailed 

by one or the other' side. established practice here for the 

on the court until l-has Decon number of names in his 

court to order the drawl g think 1 ought to follow this 

judgment Ulegakand accordingly I think 

it my duty to direct he names than 

names than 15. To the drawmg o a lar^r nu^ ^ ^ ^ for 

“<&?£££ “« 4 * “ »">*'■ » a » 

to be summoned to complete the J ^ of May A . D., 1913, the 

When court reconvened on tto ^y a cha ii e nge to 

defendant, John J. \ a *ten, } eroU nd that more names were 

the array of the ^ d fi He v “anciefon ?he original panel and on 
drawn than enough to issued for the summoning of the 

the ground that no ™ overruled, to which ruling of the 

SS .SttpS *A,n b, ,h. »•! i»>y «" rf b > 

IbS. ™iin 6 »“•* 4 "» 

z -ai w; 

SfSn'and empanelled, .hid, .bj.di.n ~ 

overruled and an exception noted. de f en( jant, John J. Patten, 
Whereupon, counsel for the deienuam, ^ ^ . 

73 challenged foe can*properly empanelled, 

hi * £l= JhiZmlinl f defendant duly 

?S':i.r«CHb.d . r .... 

sworn totr^ ihi cie and three bailiffs of the court were duly sworn 
to take charge of the jury. 
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that he would reserve his statement. 

Whereupon, the 

joined called l)r. Charles S. ’. District of Columbia; about 

tified that he was deputy coroner of the Distnci o known 

July U. 1912. !»;'r •" M* ™« fP 

as John Spencer at the Mor g u ®’ , nother woun d 0 n his left groin, 

made by a sharp ^ whi“ w“ a smah wound made by some 
the upper part of his leg, wnicn VMSe i there; that death was 

sharp instrument, cutting a large }> ^ in his left thigh; that 

due to a hemorrhage caused by thi wound m ““ about B fiv e feet 

the man was a colored man forty °*J“Vo^Xcribed. Cross-exam- 
ten; that there were no mjunes except tho» des«nbe ^ g . 

ination; didn t k “^ h w ^ h tbr ^!eighths of an inch long; practically 

the wound on the thigh was ® „ rp u ne an d an inch or so 

no width to it; lo “ k f| l \ b e cor 0 iier’s inquest;’don’t think he testi- 
deep; witness testl . fl ® d , at *1® in ’ b wideband two inches deep; may 
fi6d * witness excused to get 

74 his notes to refresh his recollection. 

Whereupon, the government to maintein the on fi ite 

part joined called*.a — ^^^de^ndant, Patten Joseph 
duly sworn, testified that he Dougherty, Robert Maxwell, 

O’Donnell, Joseph heedha > , ,, jg 1912 , he was at 15th 

Albert Nalley; that on the:* V ! Syardfthat he went there in the 
and H Streets, northeast, in g } an( j i e ft C ame ba C k 

early part of the evening a ou , ^ t ten . that he ga W Needham, 
again; was there later on Heck there; that Nalley 

Robey, Sullivan, Maxwell, and y party; Patten was 

was not there; that a colored man J^ c ed h 7 C ame later on after 
not there when witness firstwe ^ th ’ were sitting drinking 

the colored man had gotte ’ i . ‘ no t j n the graveyard; • 

beer; that Patten went away,;Doog^ ™ not ^« e \ im J later 

didn’t see O’Donnell when he fi .jj they disbursed; colored 

about half-past eleven^sat a ge^ ^ there; f> atten came just as 

man was not there ivnen u „ wav . the other men there were 

O’Donnell got there; went rig i p f7when the colored man came; 
Wenzell, Hayes, and Palmer; hey left^en^colo^ ^ ^ ^ 

didn’t see they again that “8 ,» P? . t 15tb an d H Streets; 
cemetery; witness went home and mm d t 1 didn’t 

da „-,'« P“*"“Ji'SX „,™ri »» Maxwell and 

» S2i=sfeasf5 j;£?SS 

jSJdby Kw™iSSeSy"'^™ “* “' 0r "' 
6—2622 
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man and O’Donnell coming out the road; Dougherty told them to 
go back and hide; went back to 17th Street until they passed; went 
roundabout way; Dougherty and Patten went out Bennings road in 
back of O’Donnell and colored man; they w T ent in a roundabout way 
and got to 20th and Benning; Dougherty told them to go that way; 
Patten was with Dougherty; could not see Dougherty or Patten at 
first; saw them later coming from the hill; each had a fence paling; 
they walked out Benning road after O’Donnell and the colored man; 
caught up to him and both hit him with the palings; witness was a 
square away; Nalley, Maxwell, and Needham were with him; after 
they hit the man he got away from them and started, running back 
toward 15th and H; Dougherty hollered to catch him; they were all 
straggling along the road; witness was in front of Needham; was 
the last one; the colored man ran toward Needham and he grabbed 
him; they both fell down and Dougherty ran up the road from where 
they first struck him and grabbed hold of the colored man and Patten 
ran up behind and hit him again; run up behind Dougherty; each 
hit him with palings; heard the colored man hollering, “Don’t kill 
me;” O’Donnell came up in back of Patten; Dougherty grabbed hold 
of the colored man and hollered he had a gun, pistol; witness ran 
over and grabbed him by the arm and looked in his hand to see if 
he had any but didn’t see any; started back toward 15th and 

76 H streets; Dougherty and Patten carried the man over to the 
side of the road; one blow was struck after Needham got the 

colored man by Patten; O’Donnell hollered back to Dougherty that 
he had the money; Patten and O’Donnell were with the colored man 
when Dougherty hollered back; after O’Donnell hollered back they 
dragged him over to the road and left him; ran up and caught up 
w T ith witness; witness got some blood on his pants when he grabbed 
the man to see if he had a pistol; that was after Patten struck the 
blow; they drank a quart of wine O’Donnell said he got from the 
colored man; witness don’t remember anything that was said about 
the money; Needham and O’Donnell went up to 15th and H Streets 
to get it changed; there was two dollars, a one dollar bill and four 
quarters; O’Donnell said he had a dollar and four quarters and 
wanted to know how they were going to divide it; the dollar bill was 
changed in Tyree’s drug store. Continuing, witness testified that 
Needham and O’Donnell returned and the money was divided; gave 
a quarter to each one except O’Donnell and fifty cents to him’ after 
which Patten and Maxwell went home; O’Donnell left; Needham and 
witness left Nalley at 13th and H; went up Cochran’s hill where they 
stayed all night. Cross-examination: Witness made statement the 
night he was arrested at the Ninth Precinct Station and signed the 
same; after examining the statement admitted that in that statement 
he said nothing about Patten being in the gravevard; didn’t remem¬ 
ber what time Patten got there; that it was before O’Donnell came 
over; Patten left when O’Donnell came; was pretty near twelve 
o clock; the colored man had not been there more than three-quarters 
of an hour; the boys drank one quart of wine; they also drank 

77 some beer; followed the colored man out Benning road to 
see what he was going to do with O’Donnell; heard some talk 
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trie lights; could see plainly; saw Dougherty and Patten downth 
road with the palings; saw them approach the man and saw t 
strike him - the man was standing; Patten struck him as he was get- 
tinfun no inducements were offered the witness to ™ke tins 
statement ; after he had been indicted he was fought **?**[£ 

attorney’s office; his lawyer told him to go up *hree 

ney’s office and tell the truth about it; ha.sgoneo v erthe story three 

or four times; while at the jail.he> worked in.the office. 
examination: knew the case against him had been nolle pressed ana 

he was at present under subpoena. 

Thereupon, the government to maintain the issuesion itsi part 
joined recalled Dr. Charles S. W hite, who testified that he had his 
official records and had refreshed liis memory with them^and finds 
that the autopsy was July 14, 1912, on *e body of John Spencer 
a colored man, forty-five years of age, weight 180 pounds, five tee* 
eleven inches; fully dressed; trousers bloody; small hole in tne 
trousers; there were two wounds on the upper lip made 
instrument; an inch and a half long; third wound on the MA, 
actual size three-eighths of an inch and about the width of a 
78 line made by a pencil, that is, a thirty-second of an inch, the 

78 wounT was W inches deep; death was due to hemorrhage 

from the severed artery; the wounds on the lip were a quarter of an 
inch apart- they were cleanly cut. Cross-examination: the wound 
on theWi’n was the one that caused death; the other wounds were 
not serious; the wound which resulted in death could not have been 
made by an ordinary nail; could not be made by any kind of a nad 
unless it was some sort of a nail witness is not familiar with, unless 
it had been sharpened or something of the kind; a horse shoe nai 
or something of that sort; it was made by an instrument sharper 
than a nail; the wound could not have been mffided by a n , 
there were no bruises on the body except the wounds describedl, ithose 
were all that showed; it is difficult to determine a bruise on a colored 

person. 

Whereupon the government to maintain the issues on its part 
joined called ’as a witness Albert Nally, who, being first duly 
sworn testified that he was 25 years old; that on the evening oj 
Saturday July 13, 1912, he was in the neighborhood of 15th and 
H Street and saw boys in the graveyard; that he saw ^ t ^’ 1 °^ " 
ertv and O’Donnell early the next morning; O Do P nel J> 
nell,’ Needham, Sullivan, Robey in the graveyard; left when the po- 
lice chased them; Patten and Dougherty were not^re; looked 
across the street and saw Pfctten, .Dougherty 

together just as they go around the loop at 15th and H streets, neara 
Dougherty ask O’Donnell where the colored man was; 0 Donnell 
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said he was over at the power house and wanted O’Donnell to go 
home with him; Dougherty said, “You go and get him and 

79 go home with him and me and Patten will follow behind 
you;” O’Donnell went out the road and Patten and Dough¬ 
erty followed; could not see the colored man; witness met Maxwell, 
Connell and Needham; went together up the Baltimore and Annap¬ 
olis yards to 17th Street; cut across the tracks at 17th Street and 
Benning road and stopped by the fence; saw Patten and Dougherty 
lying down inside the fence; got up on the fence; Dougherty said 
get down here they come; got off the fence and O’Donnell and col¬ 
ored man passed and Patten and Dougherty got over the fence; 
there was a wagon passing; witness don’t remember whether they 
caught the wagon or not, but colored man and Patten was in front 
of them; Dougherty said for the rest of them to go around the play 
grounds; saw Dougherty and Patten together coming down off the 
hill with a stick each; they were fence palings; they walked passed 
O’Donnell and the colored man; could not say who hit him, but 
saw! the sticks flying and the man fall to his knees; the colored 
man got up and ran back towards Maxwell, Connell, Needham, • 
and witness; Needham caught him; Dougherty said, “Catch him”; 
Needham grabbed him around the waist; Patten and Dougherty 
and O’Donnell caught up; Patten struck him with a stick and the 
man fell, the rest of them on top of him; Maxwell, Needham, and 
witness walked away about twenty or twenty-five feet; O’Donnell 
came running up and said he had the money; Dougherty asked him 
how much and O’Donnell said two dollars; witness does not know 
who went back and pulled the colored man to the curb; Dougherty 
and Patten got into an argument over w T ho hit the man and Dough¬ 
erty said, “There’s another little sucker in this bunch I am going 

to fix;” O’Donnell and Needham went up to 15th and H 

80 Street and got the money changed and O’Donnell divided 
the money, giving each a quarter and kept fifty cents; wit¬ 
ness refused it and somebody in the bunch hollered you had better 
take it you will be in it anyway; they all separated; Patten, Dough¬ 
erty, Connell, Needham, and witness started through F Street; be¬ 
fore they started Dougherty jumped over the school fense and in 
the little bushes there he got something and put it in his pocket; 
first saw O’Donnell and negro when at 20th Street with Patten and 
Dougherty coming off the hill with sticks; Patten and Dougherty 
walked passed O’Donnell and the negro; were walking slow. Cross- 
examination : witness testified he was a married man; he thinks his 
age 25 is correct; might be older than that; wife is May Nally; 
don’t know whether she is still living; was arrest- and convicted for 
non-support on the 15th of November, 1908; don’t know how 
long he had been married; don’t know how long he had been mar¬ 
ried before he was arrested for non-support; didn’t know how long 
he had lived with his wife; didn’t know how old he was when he 
got married; witness was asked if he was not arrested the 22nd of 
November, 1902, by Officer Cullinan of the Ninth Precinct; the 
question was objected to, the objection sustained, and an exception 
noted on behalf of the defendant; when witness was arrested in this 
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case he made a statement pretty near the same as the one now 
made; was indicted for this offense; after his arraignment on *the 
charge appeared as a government witness before the grand jury, no 
inducement was offered him; was in the cemetery that evening 
while the colored man was there; had beans and bread, sent Robey 
and Sullivan after them; neither Patten nor Dougherty were 
81 there; Patten didn’t say anything; witness saw Dougherty, 
O’Donnell, and Patten together; witness went down the road 
to see what was going to happen; witness could not remember 
whether he was in the cemetery at five o’clock; shot crap, shoots 
crap once in a while. 

Whereupon, the government to maintain the issues on its part 
joined called as a witness Robert Maxwell, who, being first duly 
sworn, testified that he was 16 years of age; that he lived with his 
mother; that he did not see Patten in the graveyard; saw him at 
18th and Rosedale streets; never saw him around the graveyard 
at any time; witness was with Charles Robey, William Sullivan, 
Eddie Frederika, Joseph Needham, and William Connell; Casper 
Heck and witness walked up from the graveyard about half a block 
or so when a police officer came over and was after this colored man, 
came back to 15th and H Streets; didn’t see Dougherty or Patten; 
talked with Policeman Taylor and Mr. Dowans; saw Albert Nally, 
William Connell, Joseph Needham and Charles Robey; O’Donnell 
walked down from the graveyard and said the man was over on Ben- 
ning road; didn’t see Patten or Dougherty then; saw Dougherty 
and Patten at 15th and Benning road ; Connell, Nally, and Needham 
were standing at the White House Station circle; O’Donnell came 
up and said, “You go out to the White House Station yards, and 
I am going out Bennings road;” They went out Bennings road and 
cut across 17th Street to Bennings road; Daugherty & Patten were 
there. Dougherty told them to go down 17th Street; struck Ben¬ 
nings road again at 20th Street; saw the people standing when they 
got to the top and found out they were O’Donnell and this colored 
man; Patten and Dougherty came out of the bushes with 
82 two sticks on their shoulders; Dougherty and Patten were 
between them and O’Donnell and the colored man; after 
Dougherty hit the man he kind of staggered over to one side of the 
road and as the man was staggering Patten hit him with his stick; 
the man got up and ran west on Bennings road toward witness; 
Dougherty hollered, “For Christ’s sake don’t let him go, don’t let 
him get away, for if you do we will get into trouble”; the man ran 
towards us and Connell, Nally and witness walked beside him and 
Needham threw the man down; Patten and Dougherty ran up and' 
beat him with the sticks; the man said, “For God’s sake don’t kill 
me,” or “Please don’t kill me” ; Dougherty—and witness could not 
swear it was Patten—dragged him across the street; Dougherty asked 
how much money did he get and O’Donnell said two dollars. Dough¬ 
erty said, let’s whack it up; Doughetry and Patten got into an argu¬ 
ment about which one hit the man and Dougherty said, “There is 
another little son-of-a-bitch in this crowd I am going to do the same 
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got to the top and found out they were O’Donnell and this colored 
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between them and O’Donnell and the colored man; after 
Dougherty hit the man he kind of staggered over to one side of the 
road and as the man was staggering Patten hit him with his stick; 
the man got up and ran west on Bennings road toward witness; 
Dougherty hollered, “For Christ’s sake don’t let him go, don t let 
him get away, for if you do we will get into trouble ; the 
towards us and Connell, Nally and witness walked beside him and 
Needham threw the man down; Patten and Dougherty ran up and 
beat him with the sticks; the man said, “For God’s sake don t kill 
me ” or “Please don’t kill me”; Dougherty—and witness could not 
swear it was Patten—dragged him across the street; Dougherty asked 
how much money did he get and O’Donnell said two dollars. Dough¬ 
erty said, let’s whack it up; Doughetry and Patten got into an argu¬ 
ment about which one hit the man and Dougherty said There is 
another little son-of-a-bitch in this crowd I am going to do the same 
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Whereupon, the government further to maintain the issues on ite 
Dart ioined° called as a witness William Schonenberger, who 
being J first duly sworn, testified that he was morgue master; that he 
held suS. position on the 14th of July last; that he knew Officer 
Giles; that P he saw him ati the morgue; that Officer Giles identified 
the body of a colored man there as John bpencei. 

Whereupon the government further to maintain the issun on its 

Dart joined called as a witness Earl Harris, who, hemgi rs J 
sworn testified that he lived at Lincoln Heights; that he was em¬ 
ployed at Eckstein’s Cafe, New York Avenue; that he was employe* 

»t Gever’s summer garden on 14th Street on Saturday, July 13, as 
f ivaTter thaT“n the night in question he was going home and 
missed the last car and walked; met eight persons on the road, seven 
of them white fellows and a colored man; it was almost at -oth 
Street, between 24th and 25th Streets on Benmngs road; two of the 
white men had slabs or sticks; heard a cry of help and 
85 “murder”; witness ran home. Cross-examination: witness 
testified at coroner’s inquest; the seven white men were close 
together• two stood a little off from them; witness identified (on- 
nell and Maxwell as the two who stood apart; the other uve x.ere 
right up with the man and they were all tussling; didn t soe any 

blows struck. 

Whereupon, the government further to maintain the issues on its 
part joined called as a witness Frederick Brooks, who, ^lngfto 
dulv sworn, testified that he was a market gardener; that he resided 
at Kenilworth; that he drove a market wagon on the nigh, m ques¬ 
tion • that after passing 15th Street he saw Frank Dougherty, who 
a^kei him for a quarter ; after he had started from 15th and H Street 
Dougherty jumped on the wagon and another young man with him; 
would not be positive whether it was Patten or not ; knew Dougherty 
better- man tod on dark clothes; was in the neighborhood of one 
o’clock in the morning; Dougherty got on and the other young 
man got on behind and they both got off at Miller s Hill, ‘tot*. 
20th or 22nd Street, somewhere along there, a half mile from loth 
and H Streets. Cross-examination: the two young men rode past 
Markham’s place; rode to 20th or 22nd Street; they were m the 
i,agon from 15th Street out that far; witness didnt think ne could 
see a block along the rode that night. 

Whereupon, the government to further maintain the issues on its 
part joined called as a witness Andrew Willcox, who, being ™ 
duly sworn, testified that he was a druggist; was a clerk in Tyrees 
y drug store at 15th and H Street ; that he did not know Jo- 
86 seph O’Donnell or Joseph Needham ; that on the night in 
question he changed a dollar; put it in his pocket; got the 
change from his pocket; gave it to Detective Smith. 
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Whereupon, the government further to maintan the issues on its 
part joined, called as a witness William E. Smith, who, being first 
duly sworn, testified that he was a member of the Metropolitan police 
force; that on Sunday, July 14, 1912, lie saw the body of a colored 
man on Benning road between half-past four and quarter to five in 
the morning; that the man was dead; he was lying on his back 
with his head on the curb; saw blood on the railway ties of one of the 
tracks of the Washington Railway & Electric Co.; that he knew Mr. 
\Y illcox the last witness; identified the dollar bill because it had 
Detective -Burlingame’s initials on it. Cross-examination: the body 
of the man was approximately at 24th Street. 

Whereupon the government further to maintain the issues on its 
pan joined called as a witness W illiam E. Ealvey, who, being first 
duly sworn, lestified he was a lieutenant on the Metropolitan police 
force, that he arrived on the scene of the homicide shortly after five 
o’clock in the morning; found the body of the colored man on the 
south side of Benning road near 25tli Street; saw prints in the street 
indicating the body had been dragged from the car track; identified 
palings with wire nails; said they were found laying on the south 
side of the road just south of the eastbound track going towards the 
bridge; that there was a fence in the neighborhood which witness 
observed had some palings pulled off. Cross-examination: witness 
did not take charge of the sticks at that time; did not ex- 
87 amine the fence; noticed three or four spaces; police took 
charge of the sticks later that day; made examination out 
there; brought them to the station; saw spots that looked like blood; 
didn’t notice any spots on them at five o'clock in the morning. 

Whereupon, the government further to maintain the issues on its 
part joined, called as a witness Ruby Downs, who, being first duly 
sworn, testified that he was a police officer; he was on duty at 15th 
and H Streets on the night of July 13 last; that Officer Harry 
Taylor, who is iiow t dead, had occasion to go to the graveyard be¬ 
tween 12:30 and 1 o’clock and saw some boys running through the 
graveyard; could not tell who they were; found some cans of beans 
and a bucxet with a little beer. Cross-examination: said it was 
about one o’clock when he went into the cemetery. 

\Y hereupon, the government further to maintain the issues on its 
part joined, called as a witness YY’arren 0. Emery, who, being first 
duly sworn, testified that he was a member of the Metropolitan 
police force; that he arrested the defesdant Patten at his home in 
the front room upstairs; that Officers Burlingame and Vardaman 
were wdth him; Burlingame went upstairs first; Patten was changing 
his clothes, putting on a clean shirt; somewhere in the neighborhood 
of noon on Sunday the 14th; Burlingame asked Patten what he 
knew about the fight on Benning road; Patten said he didn’t know 
anything about it. Cross-examination: witness didn’t see any base¬ 
ball uniform there; didn’t hear of a baseball uniform; was not 
noticing particularly. 
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Whereupon, the government further to maintain the issues 
88 on its part joined, called as a witness Guv E. Burlingame 
who teing first duly sworn, testified that he was a member 
of the detective force of the police department; that he went to the 
defendant’s home to make the arrest ; he found him upstairs chang¬ 
ing his clothes; witness asked him why he was changing his clothes 
mfde some remark about being out on the ball lot playing ball, 
Sked him when did he leave and he made no answer; asked him 
, . j: , i „ i eave so hurriedly for and he said he saw the officers, 
Stod Je offiS S na„es but witness don’t recall what names he 
mentioned, but he slid he saw certain officers arrest Needham and he 
i , „ s tirnp for him to so; witness asked him if he was get- 
tog mld^o go“ut of town aid’defendant laughed and made no 
answer -defendant wanted to know what he was wanted for; witness 
said he’was implicated in the Benning road trouble, the colored man 
who was killed the night before; defendant said he knew nothing 
£°ut u! had absolutely nothing to do with it ^examination: 
witness said the arrest was made about five in the afternoon. 

Whereupon, the government announced that it would rest its case. 
At the request of counsel for the defendant the jury retired. 
Thereupon counsel for the defendant moved the court to require 
the government to elect which of the seven counts in the indictment 
it relied upon, which motion was overruled by the court, to which 
ruling of the court an exception was taken on behalf of the 

89 defendant and duly entered in the minutes. 

Whereupon, counsel for the defendant moved the court to 
direct a verdict of not guilty on the first six counts of the mdictment 
on the ground that there was no evidence tending to show that the 
obiect of the assault was robbery, which motion was overruled by 
the court and an exception taken on behalf of the defendant, which 

6X Whereupon,"counsel for ZdSUmt moved the court to dir^t 
a verdict of not guilty on the counts in the indictment which charged 
that death had been produced by an assault with palings from which 
a nail protruded and that the wound was n.adebyanadwnchmo- 
tion was overruled and an exception taken on behalf of the defend 
ant which exception was duly entered in the minutes. 

Whereupon, the jury returned. The opening statement for the 

defense was made by Matthew E. O Brien. 

Whereupon, the defendant to maintain the issues on his part 
ioined called as a witness John C. Daley who being first duly 
sworn testified that he was a captain on the metropolitan police 
force of the Ninth Precinct; that he knew the defendant John J. 
Patten • that he knew others who knew him; that he knew his repu¬ 
tation for peace and good order in the community where he raided 
and that it was good. Cross-examination: witness testified that he 
never knew a Patten being arrested; that there was a record of a 
John J. Patten being arrested for assault; that he was requested 
make a statement about defendant’s character when defendant was 

7—2622 
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seeking release on bail and he made inquiries about the de- 

90 fendant to be sure of the truth of the affidavit he was to sign; 
Patten lived in his precinct 14 years; there was a John J. 

Patten convicted and fined $*20 for assault; did not know who that 
John J. Patten was. 

Whereupon, the jury was respited until ten o’clock the following 
morning. 

Whereupon, the defendant further to maintain the issues on his 
part joined called as a witness Clarence C. Wheeler, who, being 
first duly sworn, testified that he was a clergyman; that his church 
was located at 14th and East Capitol Streets; that he knew the de¬ 
fendant, John J. Patten; had known him for the past five years; that 
his reputation for peace and good order was good until this unfor¬ 
tunate affair. Cross-examination: witness met Patten at the 
church; knew his relations and associations with other members of 
the church; had no cause to inquire about him except as to his duties 
at the church. 

Whereupon, the government recalled John C. Daley for further 
cross-examination and witness said the defendant was the John J. 
Patten convicted in July, 1907, of an assault ; the witness had gone 
to the district attorney’s office and tried to persuade the district at¬ 
torney to accept Patten as a government witness; that he was on 
frendly terms with the father of the defendant. Re-direct exami¬ 
nation : witness testified that the conviction referred 'to was a juve¬ 
nile court conviction; that he knew nothing about it except what 
others told him. 

Whereupon, the defendant further to maintain the issues 

91 on its part raised called as a witness William J. Rogers, 
who, being first duly sworn, testified that he was a member 

of the Metropolitan police force doing duty in the northeast section 
of the city; that he knew John J. Patten; knew others who knew 
him and that his reputation for peace and good order was favorable. 
Cross-examination: witness could not answer how many people he 
knew who knew the defendant, but it was a great many; had no 
occasion to speak to them about the defendant; never discussed his 
reputation. Re-direct examination: know the defendant 15 years. 

Whereupon, the defendant further to maintain the issues on his 
part joined, called as a witness Benjamin F. Williams, who, being 
first duly sworn, testified that he was a member of the Metropolitan 
police force and performed duty in the north east section of the 
city; that he knew the defendant, John J. Patten, who resided in 
that section, that he knew people who knew him and that he never 
heard his reputation for peace and good order discussed; that he 
never heard his reputation for honesty discussed. 
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Whereupon, the defendant further n«r^B tto 

L, ,.»r» testified toll.*™ VS th« h“ y kS?£; 5,. 

he knew the defendant, John J- ’ k new his repu- 

StS and goo^order, and that itwas ^a^he knew 

;Vnew 

92 0{ - 
assault. 

Whereupon, the defendant further to maintaif' **^ 18 ^ho°beitig 
ft joined, oiled “ * ",S“ C J SfS-51 north' 

s s=-“‘S3^: l —s 

CSlVi'r."" for Pfoe -»J ^thtfdSnStaF &£ 

™“ £ ss ^ ,or 

16 years; saw the defendant working with his father. 

Whereupon, the defendant further to maintain t^issuesmt his 

part joined, called as.^“^J^wspSper man and sometimes 
duly sworn, testified that he P h P otograp hs on Bennings 

StfSer^Uness identified pgojO« 

rtKS htd e ?d{|,X^ f mg n east ami this pictumwas 

ve^nearVt'ree" a^short distance west^perha^^ lmmdred yarfc, 

‘XKnd^Mr'wood hftoTprrt of the pictures one day and part 
another day. 

Whereupon the defendant to maintain the issues on hda 
93 Ct S d sw£ d testified^^t^h^^vas^the^ftf^r^fj^® de- 

the pictures were taken, identified on the right 

last tree going east of 15th Street a tl , der t he last tree, 

houd id,; the f.™ S£Tm defendant’s «hibit 

up against the road, ti hl * P the picture where the body was; a 

No. 1; witness marked P® , w ^ ness representing an old 

second picture was identify y ^ 0 f B enn i n g road, about 

fence going down thesideo > picture was marked defend- 

»th Street, 1— 1M '• the Wf »n or 

morning; »w th. ph.tngW*. 
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taken; the camera was facing south; when he first saw the body 
there was nobody there, but Mr. Taylor; Taylor is now dead; the 
road was the same when the picture was taken as when the body 
was found; witness marked the tree himself; did not mark it that 
day; marked it Wednesday after son had been arrested; the only 
changes in the picture was the grass was growing. Re-direct exami¬ 
nation ; witness testified that his son, the defendant, was 19 years of 
age. 

Whereupon, the defendant, further to maintain the issues on his 
part joined, called as a witness Herbert M. Van Ness, who, being 
first duly sworn, testified that he knew the defendant, John J. Pat¬ 
ten ; that he knew T him prior to his arrest for this offense; that 
94 he knew other people in the neighborhood where he resided 
who knew him and that he had always heard everything 
good of him; that his reputation for peace and good order was 
good and his reputation for honesty was good. Cross-examination: 
witness testified that he was a retired business man formerly in the 
wholesale liquor business; that he knew the defendant’s father ten 
years; that he knew the whole family; was on friendly terms. 

Whereupon, the defendant further to maintain the issued on his 
part joined, called as a witness William J. Clements, who, being 
first duly sworn, testified that he was Superintendent for the District 
Refuse Crematory, located on Benning road, northeast; that he 
knew the defendant, John J. Patten knew other people who knew 
him prior to his arrest for this offense; that he heard his -reputation 
for peace and good order discussed; that his reputation for peace and 
good order was good; that he never heard his reputation for hon¬ 
esty discussed. Cross-examination: witness knew the whole family; 
lived in the neighborhood ever since he was bom 39 years ago. 

Whereupon, the defendant, to maintain the issues on his part 
joined, called as a witness Anthony M. Bowen, who, being first 
duly sworn, testified that his occupation was a blacksmith; that he 
knew the defendant, John J. Patten; that he knew others who knew 
him in the community where he resided ; that prior to his arrest 
for this offense he heard his reputation for peace and good order 
discussed; that he knew his reputation for peace and good order and 
that it was good; that he had heard his reputation for honesty dis¬ 
cussed and that it was good. Cross-examination: witness testified 
that he knew the father and mother of the defendant, and 
95 that the father worked teams and the witness did his black- 
smithing. 

Whereupon, the defendant further to maintain the issues on his 
part joined, called as a witness Robert Maxwell, who, had been 
previously sworn, and he testified by pointing out on defendant’s 
exhibit No. 2 where he had testified Dougherty and Patten were 

hiding. 
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Whereupon the defendant further to maintain the issues on his 
pa^Xcalled as a witness Lewis W Gh,*, having b«n 
previously sworn, testified that he knew John Spencer, «»at he saw 
him something like four or five weeks before his death and that there 

was a bum on his lip. 

the witness that he knew 
Spencer ?o?two vears and that he was in the habit of having white 
hoys at his house, that he had heard people say that he was a sexual 
pervert, that his reputation is that of a sexual perve . 

^The Court* That is excluded and an exception noted. _ 

Mr O’Brien : I offer to prove the same by various other witnesses, 

' namely, Clifton Jones, George Williams, John Norris, and 

96 ^The S CfeuRT: The offer is excluded and the exception noted. 
Witness excused.” 

Whereupon, the defendant further to maintain the issues on his 
nart ioined called as a witness William Oliver Gladman, 
heine first duly sworn, testified that he knew John J. Patten, the de- 
fendant llmt heremembered the Saturday night before the. oolond 
man was found on Benning road; that he saw John Patten that 
night at 15th and H Streets between twelve and half-past. 

This is substantially all the evidence offered in the ease. 
Whereupon, the defendant announced that he would close his 

“whereupon, the defendant offered prayers which the court refused 

to grant and in each case noted an exception on the prayers, which 

arc Dart of the records of the court. . .—x 

Thereupon Mr James M. Proctor made the opening argument 

for the Zemment followed by Mr. Matthew E 0 Bnen on behalf 
of the defendant, and Mr. Clarence Wilson made the closing argu¬ 
ment for the government 

s.s«n c s , iiS l i« h ys”. 

guilty as indicted, or a verdict of guilty of mirier in the sec- 
97 ond degree, or a verdict of guilty of manslaughter, or a ver- 
dict of not guilty, according as the evidence may be,—for the 
reason that the charge of murder in the first degree embraces the 

various elements that make the lesser enmes»s ^ZZbutfd^ 
evidence falls short of showing murder in the first degree, 
show murder in the second degree, then there may be a conviction 
of murder in the second degree, and if it falls short of showing mu - 
deZither in the first or second degree, but does show a case of man¬ 
slaughter and there are sufficient allegations m the mdictment to 
support that charge, then there may be a verdict of guilty of m 
slaughter. 
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The crime of murder in the first degree is defined by Section 798 

of our Code, which reads as follows:— 

“Whoever, being of sound memory and discretion, purposely, and 
either of deliberate and premediated malice or by means of poison, 
or in perpetrating or in attempting to perpetrate any oflense punish¬ 
able by imprisonment in the penitentiary, kills another, is guilty of 
murder in the first degree.” 

Whoever, with malice aforethough-, except as provided above, 
kills another, is guilty of murder in the second degree. This in¬ 
dictment is drawn in seven counts, and that is done for the purpose 
of covering different possible phases of the evidence; because it is 
not always possible to foresee just how the evidence may turn out 
in all particulars; for example, with respect to the kind 
98 of weapon that was used or the exact way in which it was 
used, so that it is customary to set up the charge in these 
various forms in order that the defendant may be ad\ised ol the 
various ways in which the government claims the tiling may have 
been done, and that he may be prepared to meet all those possible 
phases. Sometimes laymen are inclined to find fault because indict¬ 
ments are so wordy, and because the thing is expressed in so many 
different forms. The reason why that is done is that the defendant 
may be protected; it is not because there is any desire on the part 
of the law to persecute anybody, but that the defendant may know 
exactly what evidence will be offered, and not be taken by surprise. 

The seventh count charges murder in general terms. It charges 
that these four defendants killed John Spencer, contriving and in¬ 
tending to do so, that they did it feloniously, wilfully, purposely 
and of their deliberate and premeditated malice, that they did it by 
making an assault upon him with a certain sharp metal instrument, 
a more particular description of which is to the Grand Jurors un¬ 
known, and which was held in a way and manner to the Grand 
Jurors unknown, that with these instruments they inflicted the wound 
in the upper part of his left leg from which Spencer died. Tou wul 
notice that count says nothing about robbery or any attempt to rob. 
Under that count it would be necessary, in order to have a convic¬ 
tion, that the evidence should prove that these defendants, 
99 ' at least this defendant here, had a part in the inflicting of 

that wound, that if he did not strike the blow that gave the 
wound himself, yet that he was so related to the doing of it that it 
was just the same as if he had done it himself. Suppose he struck 
the blow with whatever instrument did the cutting. Suppose he 
struck the blow himself and from it Spencer died as alleged. Then 
you would have the killing proved, you would have it proved that the 
defendant himself killed the man, and the next question would be 
whether he did it purposely, wilfully, that is to say, whether he 
struck that blow intentionally. Then the question would be 
whether he did it out of malice, and that means that he did it un¬ 
lawfully, without any right to do it and out of the wicked and evil 
purpose of his heart,* with no excuse or justification for it. Now, if 
that were all shown you would have a case of murder, but only 
murder in the second degree. In order to make it murder in the 
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rWree it would be necessary that it should appear that he did 
this deliberately and with premeditation, and that means that e 
£d fh“LTit, weighed it, turned it over m to - aa 
X that had decided that he would do iit. Now > J *Jd 
blow that killed Spencer with his own hand, 1 donot undent 
that there is any evidence in the case that would show that 
Xslaugbter because there is no evidence tending to Jow that 
he was being assaulted by Spencer, or that he did Ous under• tbe 

provocation of any assault upon him by pene , ’ ^ 

P nothing to show that he did it in the heat ot biooa, en 

100 gendered by blows that he had received from Spencer. So 
fhat if he himself struck this blow that gave him his death 
wound, with malice or without malice, did d ^nUonaliy,^m^se y 
«nrl wilfully then it would not be manslaughter. It it was aone* 
that wav and without any justification, unlawfully and out of the 
evif and^wdckedpurpose of his heart, it would be murder at least in 
?hp\e«md degree So that, in that phase of it, if that was the fact, 
it would be either murder in the first degree or murder in the second 
decree accordingly as you found or did not find the deliberation 
Rotation 1 am discussing the case now without reference 
to the robbery, or attempted robbery, feature of the case. But p- 
nose that he did not strike the blow himself, the fatal blow, feup- 
pose that was struck by someone else Suppose it was struck by 
nouehertv Then it may he an important question for you to de 
cide S you y may have to decide, whether the blow was inflicted with 
one of these staves and the nails that were protruding totto, 
ot u„r it was done bv some other sharp instrument. Under tnat 
£ ITfirand Jurorsav they do not know what the instrument 
If it Z done withLe o? these staves and a nail protruding 
from the staves, and if vou find that the two men, Patten and gh 
firty 1 were making an Assault upon Spencer, a malicious assault with 
th/staves without any justification for it, doing it wilfully and pur* 
the Sta posely and joining together to make such an a^ault with 
101 such weapons in their hands, that is, combining , 

doing it jointly together in that way, then it would not make 
anv difference whether the blow was struck by one or the other, both 
tould be equally guilty of the blow that killed the man But sup¬ 
pose that Z Jt the cL. Suppose that the blow ^ -flicted wdh 
some other instrument; suppose it was a knife and that Dougl e y 
nsAd that knife and that in making the assault, although they 
^de H together^ von find they did, assuming for the moment 
Sat they lid—yet Patten did not know or understand that there 
was to be any assault made upon Spencer with a knife, that he 
understood that the only weapons to be used and being used were 
those staves then it would not be the same if Dougherty used the 
knife as it would if Patten had used it, because in those circum¬ 
stances he would not have given his ■consent to the of such a 
weapon he would not be guilty of the use of the knife. But sup 
pose P it did occur in that way, suppose they combmed to make this 
&t upon him with the staves and suppose you find that Patten 
struck him in tne way described by the witnesses, several times with 
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the staves and Dougherty also struck him, that they ran after him 
and knocked him down with the staves and that when he was pros¬ 
trate or partially prostrate, Patten struck him with a stave again 
and they were together beating him, joining in the assault upon him 
there, the second part of the assault, and that as a part of that 
assault Dougherty did draw a knife and give him this mortal wound 
as a part of the common assault, but without the knowledge 
102 of Patten and without his consent to the use of that kind of 
a weapon. Suppose you find that the weapons that were 
being used, aside from the knife were not such weapons as would 
naturally cause death and that Patten had no reason to suppose that 
the man would be killed by the use of those weapons, yet in the 
assault, as 1 say, Dougherty does strike this fatal blow with the knife 
while Spencer is down in that way and being beaten and assaulted 
by Patten, and in that way he gets his death wound from Dough¬ 
erty. Now, I think that is a case that would be manslaughter so tar 
as Patten is concerned, because he helped to do it, although he did • 
not intend that the man should be killed, yet joining in the assault 
in that way and helping in it, having him down there where the 
other man \vas able to give him a mortal wound, I think he was so 
related to the matter that unquestionably, as a matter of law in 
those circumstances, if you find those to be the facts, you ought to 

find him guilty of manslaughter. w 

Now all the other counts are drawn upon a different theory. 
Thev proceed upon the theory that there was a robbery being com¬ 
mitted upon Spencer and that in the course of robbing, and as a 
part of that crime, or as a part of the crime of attempting to rob, that 
this fatal blow was inflicted. You noticed, when I read to you Sec¬ 
tion 798, that the law is that if one is killed by another while perpe¬ 
trating or attempting to perpetrate upon the deceased, any offense 
punishable by imprisonment in the penitentiary, the person 
103 who kills the other may be guilty of murder in the first de- 
■ gree even if it was done without deliberate and premeditated 
malice, because the fact that it was done while the felony was being 
committed, takes the place of deliberation and premeditation in the 
eve of the law. Robbery is a crime punishable by imprisonment in 
the penitentiary and so is the attempt to rob, so that the case may 
come within that clause of the Code, if you find that the defendant 
was engaged in the commission of the crime of robbery, or of the 
crime of attempting to rob Spencer when the thing was done. Then 
the first question is whether there was a robbery being committed 
upon Spencer, or whether there was an attempt to rob him going on 
when the fatal wound was inflicted—whether that was done in the 
course of the perpetration of either of those crimes. _ If it was, then 
the next question is was Patten a party to it, that is to say, to the 
robbery or to the attempt to rob. Did he know about and consent to 
it and take part in it knowingly and intentionally? Now, if he and 
Dougherty were agreed together to rob or attempt to rob this man 
and were carrying out that purpose at the time this fatal blow was 
struck and the blow was struck as a part of the participation be¬ 
tween them, in the perpetration of those crimes, if the blow was 
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struck bv Patten himself—I am speaking of tbefa^lblow of 
course— were could be no question that he would be guilty, and if 
the other elements of the crime that i have outiined w jou 
104 were present, he would be guilty ol murder in the first degree, 
even ?f there had not been any deliberation or premeditation 

with respect to any killing and even 

the man, and did not expect he would be killed. It would still De 

m 'Oppose'thafthey wmbined mid agreed in that way toge^er to 
rob or attempt to rob Spencer and were engaged in domg it mdto 

Wow was struck in the course of it, and for the £Xrtv ^7w J 
out the plan to rob, Spencer was struck by Dougherty, and was 
Btruck by*him with a stave and nail, and Patten was using the same 
kind of a weapon and knew that Dougherty was using that km o 
a weapon and doing it in order to facilitate the ^ , y-it would 
be just the same as if Patten struck the blow h J^ 8e “; 
all that was true, except that the blow was struck by Doughe ty 
with a knife instead of with a stave and nail, and ^Ppose dmt 
Patten did not know that he was using a knife or was going to use 
a knife? Then the question is whether under those circumstances 
Patten would be responsible for the use of the knife by his compan- 
ion%y Dougherty. P We are assuming that it was used m that way 
for the purpose of effectuating the crime of robbery. Then \ 
the defendant, Patten, would be guilty of murder ^ ^e fet degree. 
That seems to be what the courts have held in such circumstances, 
because there the blow is struck by his companion for die p^pow oi 
carrying out their common scheme, the companion has gone a httle 
y further than the defendant, as we are supposing the case, 
105 knew that he was going or expected him to go, but he was 
using the means at hand in this felonious assault to ao- 
complish the felony, and the law is not nice to distinguish between 
such P cases where the defendant knows exactly what his 
is going to use and where he does not know, provided he does know 
thft they are both to join in the felonious, violent asamlt_upc.nlJe 
other for the purpose of perpetrating a felony. So ttiat under m(»e 
circumstances; I think the defendant would be guilty of murder in 

^Novf yoifare to try this case entirely upon the evidence that you 
have heard here in court and you will disregard entirely the state¬ 
ments that were made to you by counsel before ^eevidencewas 
introduced The building has been erected now and the scaffolding 
aUought to be taken away; you are to judge this case by the evidence 
and vou ought to forget all that was said to you by the counsel on 
either side bv wav of opening statements. You ought not to make 
™ usTof H whatever ; P and you ought to carefullv distinguish and 
be^sure that you do not weigh or consider in any degree those open 
ing statements. Do not get those mixed up with the evidence itself 
ami do not make any such use of them as- this: do not »y, The 
lawver said such and such things would be proved, but they did 
noTprove them. What does that mean?” Do not make “y 8U< ^ 
nse of the statements as that. If the evidence was not produced to 

8—2622 




68 JOHN J. PATTEN VS. UNITED STATES OF AMERICA. 

substantiate the statement, then it is out of the case, but no inference 
ought to be drawn against either side if there has been any 
106 failure in the evidence to come up to the opening statemen . 

The opening statements were only to help you understand 
the evidence, and now you have the evidence itself. 

The indictment in this case is not to be considered as any evidence 
against the defendant; that is only the method of hanging him to 
trial You have heard the case and so far as determining his gui t 
is concerned, you should reach your conclusion as if there were no 
indictment at all. That was only letting the defendant know w at 
the case would be, and that is not a case against him. The fact that 
these three boys who have testified here were also indicted, is not to 
be considered by you as any evidence as to what they did or did not 

d °I have been asked to tell you that these three boys I referred to 
were accomplices in this crime, if one was committed, but I can 
not do that because that is for you to say. An accomplice is one 
who is concerned in the commission of a crime, who takes some part 
in it or aids, assists, or abets, or connives at it when it is being d • 
It is for you to say whether these three witnesses did take the part 
of accomplices in the crime. The only importance there is in your 
deciding that question is this: That if you find they did, so that 
thev were also guilty in some degree of the cnme, it is then they 
would be accomplices in law, and the rule is that the testimony of 
Iccomplices is to be viewed by the jury with caution—not that the 
P iury may not believe their testimony, but that they are to 
107 remember that they are also guilty and that fact should 
affect their testimony, and it should be taken into consider 
ation by the jury in deciding what weight to give to their testimony 
So thatl leave to you the question under the rule I have given you 
whether in fact they were accomplices. If they were not, then what 
I have said is of no consequence, but if they were then the rule 
applies that their evidence is to be received with caution, and re 
membering what part they themselves had in the attair. 

I am also asked to tell you that the fact that the defendant has 
not testified is not to be taken against him. You all understand 
that already, I think, that that is the law. The burden is upon 
the Government to prove the case and it is not helped in an y ^ e g^ ee 
bv the fact that the defendant does not go on the stand. I he de¬ 
fendant is under no obligation to go on the stand or to say or do any¬ 
thing with reference to the trial and you should not consider that 

fact against him at all. _, . 

I have spoken several times about your finding the fact to be so 

and so. I have spoken in that simple way to avoid constantly re¬ 
peating this expression, “Beyond a reasonable doubt, but I tell you 
now, once for all, what you would perfectly well understand,. with¬ 
out my telling you, that each and every one of those essentials of 
the crime, as I have outlined them to you, must be established to 
your entire satisfaction by the evidence, beyond a reasonable doubt, 
in order that you should convict the defendant. . That does not mean 
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that every circumstance in the case must be proved beyond ft 
108 reasonable doubt, it does not mean that every piece of testi¬ 
mony in the case must be convincing beyond a reasonable 
doubt to your mind, but that those essentials that make up the crime 
must be established when you look at all the evidence, so that you 
have not any reasonable doubt about any one of them. 

Some testimony has been introduced here with reference to the 
reputation of the defendant with respect to honesty and with respect 
to peace and good order. That testimony is to be weighed by you, 
like all the other testimony in the case, and if that evidence, taken 
with the other evidence in the case or with the want of evidence on 
the part of the Government, raises a reasonable doubt in your mind, 
touching the guilt of the accused, he is entitled to an acquittal. 

I am also asked to tell you that if a witness has deliberately tes¬ 
tified falsely here upon the stand concerning any material matter, 
that you are at liberty to disregard his entire testimony. That is 
true, but whether you will say that has any application to this case 
is not for me to decide, but that is simply a rule of law and it means 
simply this: If you know that a witness has disregarded his oath m 
one particular, wilfully and deliberately, you will have a right to 
say you will not trust him in any part of his testimony for. the 
simple reason that he does not regard his oath. You have a right 
to weigh his testimony and give it such weight as you think it might 
to have and it is your duty to weigh the testimony of all the 
109 witnesses, in your own good judgment, remembering their 
relations to the case and to the defendant, if they sustain any 
relation to him, and you are the sole judges of the credibility of the 

witnesses. 

As I said to you in the beginning, the form of your verdict will 
be ‘‘Guilty as Indicted,” which means guilty of murder in the first 
degree or “Guilty of Murder in the Second Degree,” or “Guilty of 
Manslaughter,” or “Not Guilty,” and you may render a general 
verdict under this indictment treating all the counts as descriptive of 
one and the same offense, provided you find the elements of the 
offense proved by the evidence, whether that offense be murder in 
the first degree, murder in the second degree, or manslaughter 

Unless there are some suggestions of counsel, I think I will not 

say anything more to the jury. . 

Whereupon, the jury retired and after deliberation returned a 
verdict of “Guilty of Manslaughter,” with a recommendation of 

inercv • 

All the foregoing proceedings were had and the exceptions herein¬ 
before mentioned were noted before the jury retired to consider of 
their verdict, and thereupon the defendant prayed the court, and now 
prays the court, to sign and seal this his bill of exceptions, and the 
same is accordingly done, and the court signs and seals this bill of 
exceptions, to have the same force and effect as if signed at 
110 the trial, this 16th day of September, A. D., 1913. 

WENDELL P. STAFFORD, Justice. 
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To Clarence R. Wilson, Esq., United States Attorney in and for the 
District of Columbia: 

Please take notice that I will submit the above bill of exceptions 
to the court on the 15th day of July, 1913, at ten o’clock in the fore¬ 
noon in accordance with the agreement made in open court. 

> 

Attorneys for Defendant. 

Service of a copy of the above bill of exceptions and notice of in¬ 
tention to submit the same is acknowledged to have been received 
by me this 7th day of July, A. D., 1913, in accordance with a stipu¬ 
lation heretofore made in open court. 

1 > 

Attorney for the United States. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
2622. John J. Patten, appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Nov. 19, 1913. Henry 
W. Hodges, clerk. 
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JOHN J. PATTEN, Appellant, 

vs. > No. 2622 

THE UNITED STATES 


BRIEF FOR THE APPELLANT. 


Statement. 

The appellant, who is hereinafter designated as the defend¬ 
ant, was indicted with three others in an indictment charg¬ 
ing them with murder in the first degree, committed by the 
killing of one John Spencer. 

Patten was tried separately and was convicted of man¬ 
slaughter. His co-defendants, thereupon, pleaded guilty to 
manslaughter which pleas were accepted and the parties 
sentenced. From the judgment and sentence on his convic¬ 
tion Patten appeals. 

The indictment is in seven counts. Six of these charge 
that the deceased was killed in the perpetration or attempted 
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perpetration by the defendants of a robbery, the means and 
manner of the homicide being variously stated in the several 
counts. The seventh count charges homicide of deliberate 
and premeditated malice and effected by means of a knife. 

The exceptions are of two general classes, several being 
predicated upon objections of technical character interposed 
to the indictment and to the manner of proceeding, and the 
others relating to the merits of the case as developed at the 
trial. 

The validity of the indictment is drawn in question by a 
plea in abatement and by a motion to quash, both proceeding 
upon substantially identical grounds to be hereafter stated. 
The motion to quash was overruled. To the plea in abate¬ 
ment the Government filed a replication, to which the defend¬ 
ant demurred, and his demurrer was overruled (pp. 9, 11, 
15, 16). Afterwards objections on like grounds were taken 
having reference to the manner of organizing the petit jury, 
all of which objections were overruled and are made the 
subjects of exceptions. 

Assignment of Errors. 

It will be submitted that the trial court committed error in 
these several matters, that is to say: 

1. In overruling the demurrer of the defendant to the 
replication filed by the United States to the defendant’s first 
plea in abatement. 

2. In overruling the defendant’s motion to quash the first 
six counts of the indictment. 

3. In overruling the defendant’s demurrer to the seventh 
count of the indictment. 

4. In striking from the files the plea in abatement filed by 
the defendant on May 3, 1913. 
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5. In overruling the motion of the defendant for leave to 
file the last mentioned plea in abatement. 

6. In refusing to require the Government to elect upon 
which of the first six counts of the indictment it would 
rely. 

7. In refusing to require the Government to furnish a bill 
of particulars as to the seventh count of the indictment. 

8. In refusing to continue the trial of the cause on the 
ground assigned therefor by the defendant. 

9. In overruling the defendant’s challenge to the array. 

10. In overruling the defendant’s motion to quash the in¬ 
dictment for the irregularity alleged in the drawing of the 
jury. 

11. In overruling the defendant’s challenge for cause to 
the jurors individually. 

12. In ordering to be drawn for completing the jury a 
larger number of names than fifteen. 

13. In overruling the defendant’s challenge to the array 
of the special panel. 

14. In overruling the defendant’s motion to quash the 
special panel. 

15. In refusing, at the close of the case for the prosecu¬ 
tion, to require the Government to elect upon which of the 
counts in the indictment it would rely. 

16. In refusing, at the close of the case for the prosecu¬ 
tion, to direct a verdict of acquittal upon the first six counts 
of the indictment. 

17. In excluding the evidence offered by the defendant 
tending to show that the deceased John Spencer was a sexual 
pervert and addicted to perverse practices. 

18. In refusing, at the close of the case, to direct a verdict 
of acquittal. 
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19. In instructing the jury that, if the defendant struck 
the fatal blow, he would be guilty of murder, there being no 
evidence to warrant such instruction. 

20. In instructing the jury that, if the fatal blow was in¬ 
flicted by another person, the defendant would be guilty 
either of murder or of manslaughter, there being no evidence 
to warrant such instruction. 

21. In instructing the jury that, if the deceased was killed 
whilst the defendant and others were attempting to per¬ 
petrate a robbery, the defendant would be guilty of murder, 
there being no evidence to warrant such instruction. 

22. In refusing to set aside the verdict as contrary to the 
evidence and as unwarranted by the evidence. 

23. In entering judgment upon the verdict. 

24. In refusing to grant the first of the instructions prayed 
by the defendant. 

25. In refusing to grant the second of the instructions 
prayed by the defendant. 

26. In refusing to grant the third of the instructions 
prayed by the defendant. 

27. In refusing to grant the fourth of the instructions 
prayed by the defendant. 

28. In refusing to grant the fifth of the instructions 
prayed by the defendant. 

29. In refusing to grant the sixth of the instructions 
prayed by the defendant. 

30. In refusing to grant the seventh of the instructions 
prayed by the defendant. 

31. In refusing to grant the eighth of the instructions 
prayed by the defendant. 

32. In refusing to grant the ninth of the instructions 
prayed by the defendant. 

33. In refusing to grant the tenth of the instructions 
prayed for by the defendant. 
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34. In refusing to grant the twelfth of the instructions 
■craved bv the defendant. 

35. In refusing to grant the thirteenth of the intsruct.ons 
craved by the defendant. 

P 36. In refusing to grant the fourteenth of the instruction 


prayed by the defendant. 

37. In refusing to grant 
prayed by the defendant. 

38. In refusing to grant 


the fifteenth of the instructions 
the sixteenth of the instructions 


prayed by the defendant. 

39. In refusing to grant the seventeenth of the instruc- 

tions prayed by the defendant. 

40. In refusing to grant the eighteenth of the instructions 

prayed by the defendant. 


Argument. 

The observations upon this record which it is proposed to 
submit to this Court fall, with reference to their nature, into 
two classes, those of the one class having regard to the 
technical propriety of the proceeding, and those of the other 
class bearing upon the substantial features and the merits 
of the case as developed in the evidence. 

I. 

The regularity of the proceedings had in the trial court 
is objected to on several grounds, by a plea in abatement 
and by challenges and motions to quash, the adverse action 
of the Court on which is made the subject of divers excep¬ 
tions. If any of these be well taken, the judgment can not be 
sustained, since any irregularity in the organization of the 
grand or petit jury, if objected to by the accused, is ground 
for reversal of a conviction. 
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The provisions of a statute in respect to impanelling juries 
are not merely directory but mandatory. “They are rules 
which are made essential in proceedings involving life or lib¬ 
erty, and it is the right of the accused to demand that they 
be complied with. To disregard them is to deprive the 
accused of that due process of law which is provided by the 
Legislature, and which is required by the fundamental law 

of the land.” 

Hall’s Case, 80 Va., 555. 

Jones’ Case, 100 Va., 842. 

Proceeding upon the same principle is Clark vs. United 
States, 19 App. D. C., 295. 

The plea in abatement, filed on April 26, 1913, upon 
the arraignment of the defendant, impeaches the indict¬ 
ment on the grounds: 

1. That the names of the grand jurors were drawn from 
the jury box, not by the Clerk, but by an Assistant Clerk. 

2. That the drawing of the names was not done pub¬ 
licly, as prescribed by the statute, but in the privacy of the 
Clerk’s office, without notice to the public. 

3. That no venire was ever issued authorizing the Mar¬ 
shal to summon those who were drawn and who in fact 
assumed to compose a grand jury and to return this indict¬ 
ment: and, 

4. That after eleven persons of those first drawn had 
been accepted as grand jurors, and twelve were excused 
from service, a second drawing was made by which forty 
additional names were taken from the box, instead of the 
number requisite to complete the panel (p. 9). 

The plea further show's that the defendant had no notice 
that it was intended to present a case against him to the 
grand jury so attempted to be drawn, and no notice of 
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the contemplated drawing, wherefore he had no opportunity 
to challenge the array or otherwise to object to the irregu¬ 
larities committed in the drawing and impanelling of the 
grand jury (p. 10). 

The replication filed by the Government to this plea 
shows that the names of the grand jurors were drawn 
from the box by one A. W. Levensaler, an assistant clerk, 
in the presence of the Clerk; that this was done in the 
Clerk’s office, which was at the time open for business, but 
in a part of the office which was reserved for the occupa¬ 
tion and use of the Clerk and his assistants, and separated 
by a counter from that portion of the office accessible to 
the public; that the box was in such position that persons 
standing on the other side of the counter might have seen 
what was done; that several persons not in official posi¬ 
tion were at the time in the office and transacting business 
with the Clerk’s office; that notice of the intended draw¬ 
ing was given to Alfred Buhrman, another assistant clerk, 
and to C. R. Sherwood, one of the Marshal’s deputies, both 
of whom were present at the drawing; that a third assistant 
clerk was present and witnessed the drawing of the names; 
and that the defendant’s attorney was, after the said draw¬ 
ing but before the case against the defendant was pre¬ 
sented to the grand jury, informed that the said case would 
be so presented (p. 11). 

The replication admits so much of the plea as is not tra¬ 
versed. The demurrer to the replication admits as true all 
the averments of the replication. From the averments and 
admissions so made it results that: 

1. The drawing was made in the manner stated, and 
by the person named, in the replication, and in the presence 
and with the knowledge of those named, and of none 
others; 
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2 The drawing was done without any proclamation or 
other means to procure the attendance of any member of 
the public or to engage the attention of such members 
of the public as happened to be present in the Clerk’s office 

on account of other business; 

3. That actual notice of what was intended and of what 
was done was brought only to two attaches of the Clerk s 
office and to a person connected with the office of the Mar¬ 
shal. 

4. That no other than the official persons named were 
apprised, or can be presumed to have been aware, of the 
fact that the drawing of jurors was intended and was in 

progress; 

5. That the defendant had no notice of the intended 
drawing before the same was performed, or afterwards, and 
until after the lapse of twenty days from the date of said 
drawing, that it was intended to present his case to the 
grand jury so drawn; and 

6. That no venire was ever issued warranting the Mar¬ 
shal to summon the persons whose names were drawn, the 
Marshal’s only information and authority to that end being 
a list of the names drawn, sent to him by the Clerk. 

7. That at the second drawing forty names were drawn 
to fill the twelve vacancies in the panel. 

1. The Names Must Be Drawn by the Clerk. 

The Code. sec. 204, provides that the seal of the jury- 
box shall be broken and the names drawn: (1) by the 

Clerk, and (2) publicly. 

It is expressly averred by the replication that this func¬ 
tion was not performed by the Clerk, but by one of his 
assistants. The duty is plainly not one of merely ministerial 
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nature but of personal trust and confidence. It is one 
which is incident to the office, not of the Clerk as Clerk, bu 
to that of Jury Commissioner; and, manifestly, from the 
tenor and whole tone of the statute, as well as from the 
essential nature of such functions, the office of Jury Com¬ 
missioner is one of which the exercise involves discretion 
and personal attention. As a general proposition, it would 
hardly be suggested that a Jury Commissioner may perform 
his office by proxy. The duty which the statute devolves 
upon the Clerk is, therefore, not one which may be dele¬ 
gated. It is, accordingly, held, under statutes similar to 
our own, that the drawing of juries by any other o cer or 
other person than the one designated by the statute vitia es 
the proceeding, and the body of men so impanelled is not a 

legal jury. . . 

Where the statute prescribed that the names of jurors 

should be drawn from the box by the clerk, a jury drawn by 
another member of the board of jury commissioners is ille¬ 
gal and properly quashed, although such drawing was done 
in the presence of the clerk and with his authority. 

Fornia v. Circuit Judge, 140 Michigan, 631. 

People v. Labadie, 66 Michigan, 702. 

Gott v. Brigham. 45 Michigan. 424, to the same effect, 
thus states the ground of this ruling: 

“The law has apportioned the duties with extreme 
care The list and box are tinder the sworn custody of 
the clerk. This oath of office applies to the duty of 
drawing, and the oath of the others applies to the duties 
assigned to them. If they exchange duties, their re¬ 
spective oaths do not accompany the exchange. 

The jury law provided for selection of jurors by the 
clerk, the county auditor and the county recorder. Another 




statute authorized each of these officers to appoint a deputy 
and provided that such “deputy may do and perform any and 
all of the duties appertaining to the office of his principal. 

In this case, the clerk and the auditor, being absent, were rep¬ 
resented at the drawing by their respective deputies, the 
recorder being present in person. It was held that the duties 
imposed upon the officers must be performed by them per¬ 
sonally, and not by deputies, and that a challenge to the 
array in this case should have been sustained. 

Hulse v. State, 35 Ohio St., 421. 

This case is cited with apparent approval in Rodriguez v. 

United States, 198 U. S., 156. 

Where a deputy sheriff acted in place of the sheriff with 
the clerk in the preparation of the jury-lists, a jury so se¬ 
lected was held unauthorized to act; and it was said: 

“The deputy sheriff had no more authority to act in 
the premises than any private individual; and the duty, 
being one to be performed by two officers, can not be 
performed by one only, nor by one authorized officer 
and a private person or an unauthorized officer.” 

State v. Brandt, 41 Iowa, 593, 603. 

The whole proceeding of forming a panel is void where 
the jury “has been selected by persons having no authority 
whatever to select them.” 

United States v. Gale, 109 U. S., 65. 

2 . 

2. The Drawing Was Not Done Publicly Within the 

Sense of the Statute. 

The manifest purpose of the requirement, that the names 
shall be drawn publicly, is to insure the fairness, regularity 


and legal correctness of the proceeding by the presence and 
observation of the public. The publicity prescribed is such 
as will enable anybody who chooses to follow and scrutinize 
the acts of the clerk, and to discover and protest against any 
improprieties in the conduct of the operation by which the 
names are drawn. Unless the manner in which the drawing 
was performed was public in such wise that the transaction 
was thus subjected to the effective espionage of all who cared 
to observe, the names were not drawn publicly within the 
meaning and purposes of the statute. 

The drawing was done in a part of the clerk’s office 
which was reserved for the exclusive use and presence of 
the clerk and his assistants, to which the public was denied 
access, and from which the public was excluded by a physical 
barrier. The affair took place in a corner of the office which, 
though visible from the outer portion of the office, was at 
least several feet from the nearest point to which any mem¬ 
ber of the public could approach the box. The replication 
alleges that the position of the box was such that persons 
within the office could see the assistant clerk drawing the 
slips and reading the names thereon; but it is not suggested 
that any person being beyond the counter could see the slips, 
or himself read the names actually written thereon. Al¬ 
though it is averred that such a person could hear the 
names pronounced by the assistant clerk, there is nothing in 
the replication to warrant the presumption that any errors 
of the assistant clerk in reading the names drawn, could be 
corrected by the observation of any one standing in the 
space accessible to unofficial persons. It does not appear even 
that the clerk himself, standing by, or the other assistant 
clerks present, actually saw or read the slips as they were 
drawn, or knew whether the names given out were those 
which were in fact written on the slips. 
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It seems, therefore, that the only assurance as to the cor¬ 
rectness and integrity of the drawing is such as is afforded 
by the competency and integrity of the particular assistant 
clerk who actually drew the slips. And it appears affirma¬ 
tively that the only persons who were in position to detect 
and correct any errors or irregularities in the proceeding 
were the clerk himself and certain of his employees and one 
other man who was likewise an official person. 

Such a procedure can not be said to have been publicly 
done. If the purpose of the statutory provision for pub¬ 
licity is to afford the public opportunity to be present at the 
drawing in such wise as to observe the proceeding and to 
prevent errors or improprieties, such purpose was effectually 
defeated by the arrangement adopted. The capital purpose 
of the requirement on this subject is to insure compliance 
with the statute by means of an effectual surveillance to be 
exercised over the officer by the public. Instead of that as¬ 
surance, the method pursued affords no guaranty of correct 
conduct except the character of the officer himself, and of 
persons dependent upon him or likely to be identified in in¬ 
terest with him. Imagine a corrupt clerk, or one whose sym¬ 
pathies or interest may prompt him to return a jury which 
shall be partial, partisan, purchasable or otherwise improper, 
and he will be free, under the arrangement shown by the 
replication, to prescribe the membership of any jury accord¬ 
ing to his own preference, with no embarrasment by reason 
of the safeguard intended by the provision for public draw¬ 
ing. 

Even the presence, as averred, of divers members of the 
public in the Clerk's office at the time of the drawing does 
not make the transaction one performed publicly. These 
persons were present, as the replication shows for the trans¬ 
action of business with the office, which business can not 
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be assumed to be the observation of the Clerk in his draw¬ 
ing of the juries, but is rather to be understood as busi¬ 
ness of private concern. The plea alleges that no notice was 
given and no knowledge conveyed to anyone present, that 
the juries were about to be drawn. The replication, by 
not traversing, admits this allegation, except to the extent 
that it avers that notice of the intended proceeding was 
given to one of the assistant clerks and to a deputy marshal 
on the occasion of the former drawing and to two of the 
assistant clerks on the occasion of the later drawing (p. 
13). So far as the unofficial persons are concerned—those 
present in the office for the transaction of their own business 
—there was nothing said or done to invite their attention 
to the drawing of the names, or to invoke any observation 
on their part. In the absence of such notice, those members 
of the public would naturally and properly suppose that 
the actions performed behind the counter were matters of 
private concern, or at least official transactions not affect¬ 
ing any public interest, and which it would be impolite if 
not otherwise improper for outsiders to observe too curi¬ 
ously and too narrowly. Certainly, there was nothing said 
or done which would apprise those casually present that the 
Clerk and his assistant were engaged in a duty of general 
interest and one which the statute seeks to subject to pub¬ 
lic scrutiny. 

The place was a public place only in the sense that a room 
in a private house is public when it has a window so near 
the street that anybody may look in. or the conference 
room of this court is a public place when the door is open 
and any one going through the corridor may see the Justices 
in consultation. The proceeding itself was done publicly 
only in the sense that a conversation carried on in a street 



is public because passers-by may by accident or contrivance 
overhear what is said. The most that can be said of the 
drawing is, that it was not performed in secret and that 
it might have been supervised, more or less closely, by any 
member of the public who chanced to surmise what was 
going to be done and who cared to insist with sufficient vigor 
upon an exceptional opportunity to practice an effective 
espionage. Such publicity is not what is contemplated by 
a statute which prescribes that a thing must be done pub¬ 
licly for the protection of public and private interests by 
affording opportunity to the public to be present and to be 
satisfied, each person for himself, that the thing is done 
as the law requires. 

The word public , as used in various statutes, has a variety 
of meanings, the particular sense in a particular statute be¬ 
ing dependent upon the nature of the thing provided for 
and the intent of the provision. A place may be a public 
place in the sense of one statute and for some purposes, 
and not public with respect to other statutes and for other 
purposes. 

A public place is variously defined to be a place openly 
and notoriously public, a place of common resort, a place 
where all persons have a right to go and to be, a place 
which is in point of fact public as distinguished from priv¬ 
ate, a place that is visited by many persons and usually ac¬ 
cessible to the neighboring public; every place which is, 
for the time, made public by the assemblage of people. 

32 Cyc., 371, and cases cited. 

A public road is not necessarily a public place within the 
sense of a statute prohibiting personal exposure; a thing 
done on a public road is not necessarily done in public. 
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“The publicity contemplated in the code has refer¬ 
ence to the persons who can and do see it, rather than 
to the place.” 

Moffit v. State, 43 Texas, 346. 


Nor is a place a public one merely because it may be 
accessible to the public in particular circumstances, or be¬ 
cause it may be looked into from a public place. 

Reg v. Orchard, 20 Eng. Law & Eq., 598. 

Unless, therefore, the drawing of these juries was done 
with publicity of such character as would give effect to 
the purpose of the statute which requires it to be done pub¬ 
licly, it was not publicly done within the sense of the 
statute, although it be held that the place and the method 
were public in some other senses of the word and with 
reference to other purposes. And it is submitted that the 
proceeding as stated in the replication was not performed 
publicly within the statutory meaning, and that, for the 
error in overruling the defendant’s demurrer to the repli¬ 
cation, and in not quashing the indictment, the judgment 
should be reversed. 

3. The Omission of the Venire Was Erroneous. 

The plea in abatement alleges that no venire for the 
summoning of the grand jury was issued by the order of 
the court (p. 9). The replication to that plea, by not tra¬ 
versing this allegation, admits the truth thereof. The 
replication further shows that the names of the persons 
drawn by the assistant clerk were by him, as such assistant 
clerk, furnished to the Marshal, and that the Marshal, uopn 
this information alone—no other authority being alleged— 
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caused the persons so named to be summoned to serve as 
grand jurors. Up to this point nothing even in the nature 
of a venire was issued, and not only was the authority of 
the court not invoked but the court was not even con¬ 
sulted in the proceeding. Not until nineteen of the men so 
summoned marched into the courtroom did the Judge know 
anything whatever about the actions taken by his ministerial 
officers to provide a grand jury. 

The persons first drawn and summoned proving insuffi¬ 
cient to fill the grand jury, the court directed the clerk to 
draw additional names (p. 12). These were drawn in the 
same manner as were the original names, and were in pre¬ 
cisely the same way certified to the Marshal and summoned 
by him. In this instance also there was nothing which 
at all resembled a venire or which was even intended to 
take the place of a venire. The only order ever made by 
the court was that given to the Clerk for the drawing of the 
names; and it will not be suggested that this could take the 
place of a precept to the Marshal, or that anybody supposed 
or intended that such precept should be so supplied. 

In sustaining the defendant's demurrer to the replica¬ 
tion, the court, therefore, ruled that it is not necessary to 
issue a venire as the authority of the Marshal to summon 
grand jurors. 

That at common law the issue of a venire is requisite 
to the validity of a jury is beyond question. 

Fitzhugh’s case, Cro. lac., 527. 

Bumpstead’s case, Cro Car., 448. 

“A venire is indispensable, and in a felony case, and 
especially in one affecting the life of the accused, the 
court is not authorized to dispense with process required 
by the common law and also by statute.” 

Hall’s case, 80 Va., 555. 










A venire is necessary at common law; and even a statute 
much like our own, prescribing the mode of summoning jur¬ 
ors without mention of any venire, does not dispense with 
that writ. Accordingly, in a capital case, judgment was 
arrested upon the discovery, after conviction, that the venire 
actually issued and returned was unsealed. 

People v. McKay, 18 Johnson, 212. 

“A venire to summon jurors is a writ necessary to 
the exercise of the jurisdiction of the Court and agree¬ 
able to the principles and usages of law, where it is not 

forbidden or excluded.” rT „ 

Clawson v. United States, 114 U. S., 477. 

Unless, therefore, the Code, either by express language 
or by necessary implication, forbids or excludes the use of a 
venire, that process remains an indispensable step in 
impanelling of a grand jury. There is certainly no express 
abolition of the venire in the Code, which is wholly silent on 
the subject. It is provided in section 204, that the Clerk shall 
draw the names of the persons who are to serve as jurors, 
and in section 210 that the Marshal shall summon those 
whose names are drawn. But no provision is made for com¬ 
municating to the Marshal the names drawn by the Clerk. 
There is, therefore, at this point a hiatus in the statutory pre¬ 
scription, this being the very point at which the common law 
supplies the venire as the means whereby the Marshal is 
advised of the names drawn and as his authority to summon 
the persons named. The duty imposed by section 210 upon 
the Marshal, to summon certain persons, is not an authority 
to summon those persons until their names are communi¬ 
cated to him in a regular, legal, formal and authoritative 
manner, that is to say, by the venire issued him under the 

seal of the Court. 
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When the code is silent as to a step in the impanelling of 
jurors, “we must look to the common law or the law of 
Maryland, prior to 1801.” 

Milano v. United States, 40 App. D. C., 379. 

j 

At common law and in Maryland in 1801, the venire was 
undoubtedly the process occurring at this stage of the pro¬ 
ceeding and unquestionably necessary. It is clearly not for¬ 
bidden or excluded by the Code. On the other hand, the 
Code, by its silence at this point, by clear implication adopts 
the method of the common law and requires the venire as a 
necessary element in the due process of law. It will hardly 
be contended that an informal message, given by an assistant 
clerk to a deputy marshal and by the latter carried to the 
Marshal can be held, in the absence of some clear enactment 
to that effect, sufficient to take the place of the authoritative 

venire under the seal of the Court. 

For the error of the trial court in overruling on this point 
the demurrer to the replication, it is submitted that the judg¬ 
ment should be reversed. 

4. The Excessive Number Drawn Was Unlawful. 

The first drawing of grand jurors brought into court, on 
the first day of the term, nineteen men. Of these eight were 
excused from service. Therefore, to fill the twelve vacancies 
in the panel, the court instructed the clerk to draw forty 
names. From the persons whose names were so drawn, 
twelve were accepted and impanelled as grand jurors. On 
this point the averments of the plea in abatement and of the 
replication thereto are in entire accord (pp. 10, 11, 12), 

By the letter of the Code, section 204, the Clerk must 
draw in the first instance the exact number of names re- 
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quisite to constitute the grand jury. Again, by the very et- 
ter of the Code, section 208 , where persons summoned are 
excused, the Court must direct the clerk to draw “the names 
of other persons to take their places.” Of course this means 
the exact number necessary to take the places of those ex- 

cused. 

In neither case is any margin allowed for possible excuses 
which may render the number prescribed inadequate to com¬ 
plete the panel. As to the original drawing, there can be no 
doubt upon this point; and it would be an unquestionable 
irregularity, and one which would vitiate the panel, if the 
Clerk should draw more names than the twenty-three fixed 

by the statute. . N 

In the second drawing the Clerk is limited with equal rigor 

to the number necessary to complete the panel as that num¬ 
ber is ascertained by computation from the number of jury¬ 
men accepted. The presumable reason for drawing a larger 
number was that it was anticipated from experience, that 
some of those drawn would be excused. But the same antici¬ 
pation is equally justified in respect of the original twenty- 
three ; and it must surely be assumed that the legislature was 
well aware that the drawing of twenty-three names in the 
first instance would ordinarily be insufficient to secure a 
complete grand jury. Yet the legislature limited the number 
to the exact membership of the jury; and, whether this dis¬ 
regard of probable contingencies be wise or otherwise, no 
one will suggest that the Clerk, either in his own discretion 
or even with the authority of the Court, could draw a num¬ 
ber in excess of twenty-three. 

Upon what principle, then, is the Court warranted when 
seeking to complete the panel, in directing the clerk to draw 
a number of names in excess of that prescribed as positively 
in this case as in the former, that is to say, a number of 
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names equal to the number of actually existing vacancies? 
If the discretion of the Court may be exercised in this case, 
it may be exercised in the former. If forty names may be 
drawn to fill twelve vacancies, then by like proportion 
seventy-six or seventy-seven may be drawn at first; and if 
forty names in one case, then with equal authority four 
hundred may be drawn in another. If once the statutory 
limitation may be disregarded, out of considerations of con¬ 
venience or for other reasons, the whole limitation of the 
statute is gone for good and rendered nugatory for all pur¬ 
poses. 

The authorities seem to be unanimous to the effect that 
such a disregard of statutory provision concerning the draw¬ 
ing of the grand jury will vitiate any indictment returned by 
the body so irregularly organized. 

A venire which directs the summoning of a different num¬ 
ber of jurors from that required by statute is a void process, 
and there can be no valid trial thereunder. 

Jones’ Case, 100 Va., 842. 

Hewitt v. Circuit Judge, 71 Mich., 287. 

Colson v. State, 51 Fla., 10. 

Hall v. State, 130 Ala., 45. 

People v. Love, 60 Mich., 702. 

For this reason, also, it is submitted that the trial court 

erred in overruling the defendant’s demurrer to the repli- 

» 

cation, and the judgment should accordingly be reversed. 

5. The Same Irregularities Vitiate the Organization of 

the Petit Jury. 

The same considerations, as to the manner of drawing 
and the want of a venire, which disqualified the grand jury 
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and were suggested by the plea in abatement to the indict- 
ment, affect in like manner the petit jury. 

Objections on the grounds already stated in respect of 
the grand jury were raised against the regular panel of the 
trial jury, by a challenge to the array and by a motion to 
quash the panel (pp. 20, 21), both of which were over- 
ruled by the court and made the subject of exceptions by 
the defendant (pp. 22, 39). On the same grounds each of 
the jurors was challenged individually, and exception taken 

to the overruling of each challenge (p. 39). 

At the adjournment on the first day of the trial, eleven 
jurors had been accepted and were in the box. The defend¬ 
ant requested the court to draw not more than fifteen 
names. The court directed fifty names be drawn, and to 
this the defendant excepted (p. 40). Thereupon fifty names 
were ordered to be drawn, and were drawn, and from that 
number of persons appearing on the next day the jury was 
completed. To the special panel thus formed the defendant 
objected by a challenge to the array and by a motion to 
quash, on the ground that no venire had been issued and 
that an excessive number of names had been drawn. The 
objections in both forms were overruled and exceptions 

taken (pp. 23, 40). # # 

If the grand jury was illegally constituted, the petit jury 

drawn and summoned in the same manner was, for the 

same reasons, an illegal body. 

The same considerations which have been suggested as 
to the propriety of summoning additional jurors in excess 
of the number of existing vacancies in the panel apply in 
the case of the petit jury. If fifty names may be drawn 
to fill one place in the box, then any number may be drawn, 
and the uncontrolled discretion of the court is substituted 
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for the positive, precise, and careful limitation of the 
statute. 


II 

An examination of the case as made before the jury 
will disclose that in several particulars the court below 
erred in respect to the substantial merits and to the prejudice 
of the appellant. 

1. The Facts Shown by the Evidence. 

The appellant was, in July of 1912, a young man of 
nineteen, or a little less (p. 52), who lived with his father 
and his father’s family not far from the corner of Fifteenth 
and H Streets, in the northeast quarter of Washington. 
Young Patten’s reputation for honesty and for peace and 
good order was, before the affair now in narration, unim¬ 
peached, there being abundant evidence to this point from 
nine or ten witnesses, all of whom had lived long in the 
neighborhood of his home and several of whom had known 
him since his early childhood (pp. 49-52). 

John Spencer, the subject of the homicide, was a negro 
about forty-five years of age, who seems to have had a 
home some distance to the east of the corner above men¬ 
tioned and which was reached by the Benning Road. He 
was reputed to be a degenerate, as was testified by one of 
the Government witnesses, who shows further that this trait 
of the deceased was the subject of conversation among the 
young men by one of whom he was killed, being talked 
of by them “on the way down the road” as they followed 
him immediately before the homicide (p. 43). The de- 
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fendant offered to prove the same reputat.on by five w - 
nesses, who were named, and to prove that such reputation 
was well founded by the positive testimony of a police offi¬ 
cer who would swear that Spencer was in the habit of hav¬ 
ing white boys at his house and that he was reputed to be 
a sexual pervert. This evidence was exc uded and is the 
subject of an exception taken by the defendant (p. 53). 

On the evening of Saturday, July 13, 1912, as early as 
eight o’clock, certain persons, including Dougherty, Need¬ 
ham and O’Donnell, who were indicted in the present case 
jointly with Patten, and Connell, Nally and Maxwell, who 
had been included in a former indictment against the four 
first named, were in a cemetery at the comer of Fifteenth 
and H Streets, northeast. Later in the evening 1 « 

joined by Spencer, and the party, or most of them, indulged 
in eating some bread and beans and in drinking some teer. 
some wine (p. 42), and possibly other liquors. Pat en 
went into the cemetery some time in the course of the 
evening, but left shortly (p. 41), and does not appear to 
have returned or to have participated in the eating and 
drinking. Between twelve and one in the morning the 
company in the cemetery was dispersed by the police, 
that time, or a little later, Patten was standing on an oppo¬ 
site comer, where he had been joined by Dougherty and 
O’Donnell. Dougherty asked where the negro was. 
O’Donnell answered that he was at the powerhouse and 
wanted O’Donnell to go home with him. Dougherty ^in¬ 
structed O’Donnell to go home with Spencer and said me 
and Patten will follow behind you” (pp. 43, 44). Accor - 
inelv O’Donnell started out the Benning Road in the 
negro’s company. They were followed by Dougherty, 
Needham, Connell, Nally, Maxwell and Patten. 
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Connell, Nally and Maxwell were, as has been stated, in¬ 
dicted jointly with the present defendants on account of 
what then occurred. The original indictment was nol 
prossed, and the three men named were not reindicted but 
used as witnesses by the Government against their four as¬ 
sociates. All the evidence as to the actual homicide is the 
testimony of these three accomplices, whose participation 
in the affair was condoned. 

From the statements of these persons, it would appear 
that, as the party followed O’Donnell and Spencer out the 
road, Dougherty and Patten went aside and each took a 
paling from a fence nearby. There was “some talk” as 
to the negro’s vicious propensities and habits, and Connell 
says that he wanted to see what the colored man was going 
to do with O’Donnell (p. 42). After a while Spencer and 
O’Donnell were overtaken by the others named. There¬ 
upon, in some way which is not made at all clear as to the 
manner in which, or the persons by whom, it was com¬ 
menced, an attack was made upon the negro. Dougherty 
and Patten, so it is said, struck Spencer with the staves 
which they carried and felled him to the ground; Dougherty 
seized him and cried out that he had a pistol. Connell laid 
hold of the negro’s hand to see whether this was true (p. 
42). 

Dougherty had been .seen in the previous afternoon 
armed with a knife, of which the blade was four inches long 
(p. 46). In the affray just described the negro was stabbed 
in the upper thigh or in the groin with a knife which made 
a wound three-eighths of an inch long, a thirty-second of an 
inch wide, and two inches deep. This cut severed an artery, 
and the man died from the hemorrhage thereby caused. 
There were no other injuries inflicted which could have 
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caused death (p. 43). Although there was some evidence 
tending to show that the clubs carried by Patten and 
Dougherty had nails sticking in them, the character of the 
mortal wound, as well as the positive opinion of the sur¬ 
geon who made the autopsy, shows that the fatal blow 
could not have been inflicted with a nail. 

The clothing of the dead man was searched by O’Donnell 
and the sum of $2 was found. This was divided among 
the seven members of the party, twenty-five cents to each, 
except O’Donnell, who took fifty cents. 

2. The Exceptions. 

Several exceptions, having reference to points of evidence, 
were taken at the trial. Eighteen prayers for instructions to 
the jury were offered by the defendant, of which all but one 
were refused. These prayers are not incorporated into the 
bill of exceptions, but they were presented in writing, and 
upon each of those refused the court noted in writing the 
fact that it was refused and that an exception was taken 
to such refusal, the memorandum being authenticated by the 
signature of the justice (pp. 24-26). The paper presenting 
the prayers is marked as filed in open court on a day on 
which the trial was in progress. The bill of exceptions avers 
that “the defendant offered prayers which the court refused 
to grant, and in each case noted an exception on the pray¬ 
ers, which are a part of the records of the court.” 

This averment, it is submitted, perfectly identifies the 
prayers and sufficiently recites that they were presented, re¬ 
fused, and made the subjects of exception. 

Rule 44 of the court below (approved in Herald Co. v. 
Berry, 42 W. L. R., 19), requires the prayers to be written, 
entitled as of the cause, and filed in the case. The effect of 
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this requirement is to make the prayers part of the record. 
In divers other jurisdictions, statutes of like character have 
been held to have that effect, and the result in such a state 
of the law is that the prayers, whether granted or refused, 
are open to examination on appeal without actual incorpora¬ 
tion into the bill of exceptions. 

Hopt v. Utah, 104 U. S., 631. 

i 

3. The Principles of Consideration. 

It is, however, not supposed to be very material in a case 
of such character as the present, whether objections taken 
by the appellant and errors committed by the trial court are 
presented with entire technical propriety. In a criminal case, 
the appellate court will review the record, and, if it in any 
way appear that error prejudicial to the prisoner was com¬ 
mitted, such error will be corrected even though there be no 
exception at all. 

Any substantial error to the prejudice of the accused is 
ground for reversal, though it was not objected to at the 
trial. 

Hopt v. Utah, 110 U. S., 574. 

In a case wherein there had been no motion to direct an 
acquittal, the court, notwithstanding this omission, reviewed 
the evidence and, finding that insufficient to sustain the ver¬ 
dict, reversed the judgment saying; 

“Although this question was not properly raised, yet 
if a plain error was committed in a matter so abso¬ 
lutely vital to the defendants, we feel ourselves at lib- 
ery to correct it.” 

Wiborg v. United States, 163 U. S., 632. 
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And there were a like action taken and like language used 
in Clyatt v. United States, 197 U. S., 207. 

“If there be no evidence which would justify the 
submission of a fact to the jury, no exception is neces¬ 
sary for review and reversal.” 

Benson v. Gurlach, 20 N. Y., 939. 

In Kidwell v. United States, 38 App. D. C., 566, this 
Court has acted upon the same principle, and has gone quite 
as far in renewing the evidence and reversing for insuffi¬ 
ciency as would, in any view of the present record, be neces¬ 
sary for the purposes of the argument which follows. 

It is, accordingly, proposed to solicit the attention of the 
Court to certain considerations which apply to the case as a 
whole rather than to any specific points presented by ex¬ 
ceptions or otherwise. Upon the principles just stated, it is 
competent to examine the evidence, and, if that appears in¬ 
sufficient to warrant the verdict rendered, the appellant is 
entitled to a reversal. 

4. The Question of Robbery Eliminated. 

The homicide was not committed in the commission of a 
robbery or in an attempt to rob. 

The statute is clear and peremptory to the effect, that a 
homicide committed “in perpetrating or in attempting to per¬ 
petrate any offense punishable by imprisonment in the peni¬ 
tentiary” is murder in the first degree; Code D. C., Sec. 798. 

The jury were charged by an instruction equally clear and 
peremptory, that they must find the defendant guilty of 
murder in the first degree if they should find that he killed 

or assisted in killing, the deceased whilst attempting or in¬ 
tending to commit a robbery (p. 56). Even if Patten used 
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only a club, and the actual homicide was caused by a knife 
which Dougherty used without the assent or privity of 
Patten, the latter would, as the instruction prescribed, be 
guilty of murder in the first degree (p. 57). 

The verdict of manslaughter rendered under such instruc¬ 
tions,is a conclusive finding that there was no intent, on the 
part of Patten at least, to commit robbery. It must be as¬ 
sumed that the jurors were sufficiently mindful of their 
oaths and felt sufficiently obliged by the statute and by the 

law as stated by the court, to return the proper verdict if 
they found any attempt at robbery. The verdict actually 
rendered being necessarily inconsistent with any finding of 
attempted robbery, effectually negatives any suggestion 
that robbery or the commission of any other felony was con¬ 
templated by Patten, or that he was a party to any com¬ 
mon purpose which was of a felonious character. It must, 
therefore, be assumed that, whatever was the common pur¬ 
pose, if there was any community of purpose, there was no 
intention to commit felony. 

It results therefore that the verdict is, for present purposes 
at least, a finding of not guilty on the first six counts of the 
indictment. These counts all charge, in various forms, a 
homicide committed in the perpetration of robbery. Such 
a charge does not admit of a conviction for manslaughter, 
since there can be no manslaughter in an attempt to commit 
felony. And where the facts make a case either of murder 
or for acquittal, the court may not suggest, nor may the 
jury rightfully find, a verdict of manslaughter. 

Sparf & Hansen v. United States, 156 U. S., 51. 

The existing conviction must, therefore, be sustained, if 
sustainable at all, as predicated exclusively upon the seventh 
count of the indictment. 
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5. The Homicide Was Not Committed by Patten. 

The death of the deceased was caused solely by a stab 
from a knife. 

The only evidence on this point was that adduced by the 
prosecution, being the testimony of the surgeon who per¬ 
formed the post mortem (pp. 41, 43). This witness was 
positive to the effect that death resulted altogether from the 
hemorrhage caused by this wound; that this wound was in¬ 
flicted by a knife and by nothing else; that it could not have 
been inflicted by any kind of a nail, unless possibly a horse¬ 
shoe nail expressly sharpened and shaped, and that there was 
not even a bruise or other lesion on the body to which death 

could be attributed. 

The jury could not possibly have found that the homicide 
was effected by any other means than a knife, or that death 

was due to any other cause than the stab. 

The fatal blow was not inflicted by Patten. It has not 
been suggested, and upon this record it could not be sug¬ 
gested, that he used a knife, or even that he had a knife in 
his possession. There was no evidence whatever to warrant 
such a hypothesis. On the other hand, there was ample 
evidence to show that Dougherty did have a knife, and that 
he gave the mortal stab, and it seems to have been assumed 
in the trial court that such was the case. At any rate, the 
court would have erred had it assumed, or permitted the jury 
to assume, that the actual homicide was done by Patten. 

The only weapon attributed to Patten was a paling, said 
to have been torn by him from a fence. And the only blows 
struck by him—taking the evidence against him at its fullest 
possible value—were inflicted with this instrument. There 
is some rather vague testimony to the effect that this paling 
carried a nail. But this detail, if established, is immaterial 
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because the nail, if it existed, did not cause the death of the 
deceased; and, if Patten knew that the nail was there, he 
used the stick so that the nail did no harm, it being affirma¬ 
tively shown that the dead man had not suffered any wound 
made by a nail. The lethal potentiality of the paling may, 
therefore, be excluded from consideration, and the case 
against Patten is reduced to the fact that he committed an 
assault with a weapon not in its nature dangerous and not 

used in a dangerous manner. 

The trial court erred in submitting the case to the jury as 
if it presented other possibilities than those just suggested, 
and in giving instructions on hypotheses which were incon¬ 
sistent with the actual case as just stated and were not war¬ 
ranted by the evidence. Granting—because the fact is now 
immaterial—that the court was justified in allowing the 
jury to consider the possibility of an attempted robbery, there 
was no ground for advising the jury as to the effect of 
their finding that Patten did the actual killing. All the evi¬ 
dence positively excluded such a theory. The only effect 
of stating what should be the verdict if the jurors should 
find that fact was to confuse them, to obscure the one point 
to which their attention was properly directed, and to suggest 
that the court considered it possible that Patten was guilty 
as the actual perpetrator of a felony. All of which was 
manifestly to the prejudice of Patten, and may reasonably 
account for the verdict of manslaughter on evidence which 
at the most, warranted conviction of nothing more than 
simple assault and battery. 

6. A Felonious Purpose is Excluded. 

The case as made by the record is one in which several 
men commit an assault and battery, without any common 



purpose to commit any other offense, and one of the party, 
without the privity of the others, uses a deadly weapon 
and commits a homicide. 

The hypothesis of robbery as the common purpose being 
excluded by the verdict, there is no warrant in the evidence 
to suppose any other felonious purpose. Certainly, there 
is no testimony which can be construed as ascribing any 
such other purpose. With respect to Patten, the fact that 
he armed himself with no more deadly weapon than a 
stick, will at any rate not warrant the supposition of any 
felonious intent, if indeed it does not affirmatively exclude 
such a supposition. 

The circumstance—if it be established—that the club used 
by Patten carried a nail, and might therefore have been used 
with deadly effect, is very much in his favor with respect 
to the character of his intentions and of the assault com¬ 
mitted by him. The fact most firmly establsihed by the 
Government s proof is that the deceased was not injured 
by a nail. Assuming that Patten’s club contained a nail 
with which a deadly assault might have been effected and 
a homicide accomplished, it results that Patten was, in his 
use of this potentially dangerous weapon, sufficiently care¬ 
ful to guard against doing what he could have done and to 
avoid the results possible in the nature of his homicidal 
equipment. This, at least, affords no ground to attribute 
to him a felonious intent. 

At the very worst, the element of felonious purpose being 
eliminated, the case can be considered only as one in which 
several persons combined to commit a battery, but intend¬ 
ing and agreeing that the purpose should be effected by the 
use of such means and with such degree of violence as 
should prove to be necessary, convenient or agreeable. In 
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such a situation, if one of the confederates, though with¬ 
out the express and specific assent of his associates, should 
use a deadly weapon whereby death should be caused, all 
would be guilty of murder, because the homicide would be 
within the common purpose or naturally incident to the 
execution of that purpose. 

But the case as made by the evidence was not at all of 
such character. There was nothing in the evidence to war¬ 
rant the supposition that the guilty parties intended a deadly 
assault or that the use of extreme violence was within the 
purview of their common purpose. The jury may well 
have found that Dougherty meditated the use of a knife, 
but there was absolutely no proof or inference which would 
warrant the imputation to Patten of any design or desire to 
do any more serious injury than is naturally and usually in¬ 
cident to an ordinary assault and battery. 

With reference to this hypothesis, the court below erred 
in giving any instruction at all, there being no evidence to 
warrant a finding that Patten was concerned in a common 
purpose to commit a battery which could be expected to 
result in homicide. In the charge (on p. 55, lines 21 to 37) 
the jury were told that, if the man’s death was due to a 
wound inflicted by a nail in one of the sticks used by 
Dougherty and Patten, both the said assailants would be 
guilty of murder, whether the fatal blow was given by one 
or the other. All the testimony, and the only testimony, 
as to the cause of death excluded the possibility that the 
homicide was committed by a nail. Such testimony, more¬ 
over, as there was, bearing upon the intentions and expecta¬ 
tions of the attacking party, did not tend to show, but rather 
disproved, any such community of purpose as contemplated 
the use of extreme violence in any contingency. It was. 
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therefore, error to leave it to the jury to find murder upon 
the theory that the employment of a deadly weapon was 
within the common purpose. 

More important for the purpose of the present argument 
is the fact that the jury did not find Patten guilty of murder, 
as they would have been bound to do had they found such 
a case as the instruction on this point supposed. If the 
common purpose to which Patten was a party involved the 
use of deadly weapons, or otherwise contemplated homi¬ 
cide as a natural or probable incident of the enterprise, then 
the jury could not, under the law and the instruction given, 
have found him guilty of anything less than murder. The 
verdict of manslaughter necessarily negatives any such com¬ 
munity of purpose as would render all guilty of a homi¬ 
cide actually effected by only one of the party. 

7. The Erroneous Instruction as to Manslaughter. 

Taking the facts, then, as found by the jury, the case 
must be treated as one wherein several persons combined to 
commit a battery, intending and contemplating nothing more 
than an ordinary battery, and one of the number, without the 
knowledge, consent or expectation of the others, committed 
a felony which was not, either actually or by implication, 
within the purview of the common purpose. 

The instruction given with reference to this hypothesis— 
which is the only hypothesis consistent with the actual case 

_was essentially and thoroughly erroneous. The charge. 

on p. 55, at line 37 et seq., reads: 

‘‘But suppose that was not the case. Suppose that 
the blow was inflicted with some other instrument, 
suppose it was a knife, and that Dougherty used that 
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knife, and that, in making the assault, although they 
made it together, if you find they did, assuming for 
the moment that they did—yet Patten did not know 
or understand that there was to be any assault made 
upon Spencer with a knife, that he understood that 
the only weapons to be used and being used were those 
staves, then it would not be the same if Dougherty 
used the knife as it would if Patten had used it, be¬ 
cause, in those circumstances, he would not have given 
his consent to the use of such a weapon, he would not 
be guilty of the use of the knife. 

“But suppose it did occur in that way; suppose they 
combined to make this assault upon him with staves, 
and suppose you find that Patten struck him in the 
way described by the witnesses, several times with the 
staves, and Dougherty also struck him, that they ran 
after him and knocked him down with the staves, and 
that, when he was prostrate or partially prostrate, Pat¬ 
ten struck him with a stave again, and they were to¬ 
gether beating him, joining in the assault upon him 
there the second part of the assault, and that, as part 
of that assault, Dougherty did draw a knife and give 
him his mortal wound as a part of the common as¬ 
sault ; but without the knowledge of Patten, and with¬ 
out his consent to the use of that kind of a weapon. 

“Suppose you find that the weapons that were being 
used, aside from the knife, were not such weapons as 
would naturally cause death, and that Patten had no 
reason to suppose that the man would be killed by the 
use of those weapons, yet in the assault, as I say, 
Dougherty does strike this fatal blow with the knife 
while Spencer is down in that way, and being beaten and 
assaulted by Patten, and in that way he gets his death 
wound from Dougherty. 

“Now I think that is a case that would be man¬ 
slaughter so far as Patten is concerned, because he 
helped to do it, although he did not intend that the 
man should be killed, yet joining in the assault in that 
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wav and helping in it, having him down there where 
the^other man was able to give him a mortal wound, 
I think he was so related to the matter that, unques 10 

ably, as a matter of law, in those ^ cum i‘^ n ^ 'J; jL 
find those to be the facts, you ought to find h gu y 

of manslaughter.” 

This instruction is essentially at variance with the well set- 


tied law an the subject. 

The effect of it is, that, if two or more persons agree to 
commit one offense, and in the execution thereof one of them 
without the knowledge, consent or privity of the other, com¬ 
mits a different offense, and one not naturally involve in, 
incident to, or resulting from, the thing mutually agreed, 
then all are guilty of the additional crime, though not in¬ 
tended, foreseen, expected or desired by them, and thoug 
the offense committed be contrary to their wishes. 

It may be conceded that in the case supposed, if the ad¬ 
ditional offense be one which might reasonably be expected 
to result from, or incidentally to occur in, the execution of 
the common purpose, then all may be responsible for what 
is done by one of their number. Thus, if two men agree to 
beat a third with their fists, or with other weapons not lethal 
or probably dangerous in their nature, and the person as¬ 
saulted is killed by such means, not adapted or intended to 
cause death, both assailants will be guilty of manslaughter 
Had Spencer died from a blow with a club excluding o 
course a deadly wound inflicted by one of the nails in the 
club—it may very well be that all the participants in the as¬ 
sault would be properly convicted of manslaughter. 

“Where two combine to fight a third with fists, if 
death accidentally results from a blow inflicted by one 
the other also is answerable for the homicide. But 1 
the one resorts to a deadly weapon without, the other s 
knowledge or consent, he only is thus liable. 

1 Bishop Criminal Law, s. 637. 


* 
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But Spencer was not killed by a club, and his death was 
no part of the results actually intended or reasonably to be 
expected to flow from an assault with staves. So far as the 
common purpose was conceived—as that purpose can justly 
be inferred from the facts—the deceased would have suf¬ 
fered no more than a battery; nor is there any evidence from 
which it can be found that Patten intended or expected any¬ 
thing more. The homicide was due to the fact that Dough¬ 
erty, or someone else and not Patten, without the knowledge 
or consent of his associates, stabbed Spencer with a knife. 
This was an offense of higher degree than anything within 
the community of purpose, an offense that was essentially 
foreign to that purpose and not incidental to the execution of 
the general agreement. 

The jurors were told that, in such a situation, Patten was 
guilty of manslaughter, and this, without regard to his 
knowledge, assent, intention, expectation or wishes on the 
subject. The true rule in such a case is, that the person not 
himself guilty of the act done is not criminally liable therefor 
unless he intended or assented that it should be done or it 
was a necessary or natural incident of that to which he had 
agreed. The authorities seem to be unanimous on this 
point: 

“Though a coming together is unlawful, and the as¬ 
sembled persons are actually perpetrating a crime, if 
one, of his sole volition, quite outside of the main pur¬ 
pose, does a criminal thing in no way related to the 
mutually contemplated wrong (and in reason we should 
add, not stimulated by it or by the assembling), he only 
is liable/’ 

1 Bishop Criminal Law, s. 634. 


“There must be a community of unlawful purpose at 
the time the act is committed. Acts done by one of the 
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party, but not in pursuance of the arrangement, will 
not render the others liable as principals.” 

Clark’s Criminal Law, p. 105. 

If A and B agree to assault C with their fists and C is killed 
by the fist of one of them, both are guilty of manslaughter. 

But, if in the affray A should, of his own impulse, use a 
deadly weapon and kill C, then B would not be liable for the 
homicide, that not being within the common purpose. 

Reg. v. Caton, 12 Cox Cr. Cas., 624. 

If three go out to commit a felony, and one of them, 
unknown to the others, carries a deadly weapon and with it 
commits a felony of another kind, as a murder, the others 
will not be guilty of such felony not within the common 
purpose, although they were present when it was com¬ 
mitted. 

Duffey’s case, 1 Lewin, C. C., 194. 

So, where six men combined to assault another, and beat 
him, and in the affair one of the six stabbed the man as¬ 
saulted, the five who did not stab were not guilty of mur¬ 
der unless it were proved to the satisfaction of the jury that 
there was a common design, either to kill or to use a deadly 
weapon. 

Reg. v. Price, 8 Cox Cr. Cas., 96. 

Two persons were stealing apples when an officer sought 
to apprehend them. One of them assaulted the officer with 

a deadly weapon. The other was indicted as a participant 
in the assault, and was acquitted upon this instruction by 

Gar row, B.: 


“To make the prisoner a principal, the jury must 
be satisfied that, when he and his companion went out 
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with a common illegal purpose of committing the fel¬ 
ony of stealing apples, they also entertained the com¬ 
mon guilty purpose of resisting to death, or with ex¬ 
treme violence, any persons who might endeavor to 
apprehend them, but, if they had only the common pur¬ 
pose of stealing apples, and the violence of the pris¬ 
oner’s companion was merely the result of the situa¬ 
tion in which he found himself, and proceeded from 
the impulse of the moment, without any previous con¬ 
cert, the prisoner will be entitled to an acquittal.” 

Rex v. Collison, 4 C. & P., 565. 

Whilst A and B were committing a burglary, they were 
alarmed by an officer and took to flight. In order to effect 
his escape, A committed a deadly assault upon the officer. 
Held, that there was no ground to convict B of assault upon 
the officer. 

Rex v. White, Russ. & Ry., 98. 

When several went upon a poaching enterprise, and one 
of them, without the knowledge of the others, carried a 
pistol, which was unlawful by statute, the other persons 
were not guilty under the statute. 

Rex v. Southern, Russ. & Ry., 444. 

. So in a similar case it was said by Martin, B.: 

“I quite agree with my brother Channell, that proof 
of a common intent to poach is no evidence whatever of 
a common intent to wound.” 

Reg. v. Doddridge. 8 Cox, C. C., 335. 

A vessel was fitted out and manned for the slave trade. 
In the voyage, a piracy was committed by some members 
of her crew. At the trial, the jury was thus instructed by 
Story, J.: 
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“It is not sufficient to affect all the officers and crew 
of the Panda with guilt, that they should have known 
that the voyage was intended to be an illegal voyage 
—as a voyage in the slave trade, contrary to the laws 
of Spain. The evidence must go further and satisfy 
the jury that the voyage, in contemplation of all of 
them, was to be piratical, as well as illegal. If the 
voyage was simply illegal, then those only are to be 
deemed guilty who cooperated in the piratical act.” 

United States v. Gibert, 2 Sumner, 19. 

Where several persons had committed a burglary and 
were surprised by an officer as they were carrying off the 
stolen goods, one of them killed the officer. On the trial 
of another member of the party, the court charged the jury 

that: 


“if two or more persons conspire together to commit 
a criminal offence, all of them having the same object 
in the pursuit of that common object one of them does 
an act which is the cause of death under such circum¬ 
stances that it amounts to murder in him, it is murder 
in the other or others also.” 

The conviction of the accused was reversed, for the error 
m this instruction, the Supreme Court saying: 

“Where the accused * * * has entered into a 

conspiracy with others to commit a felony or other 
crime, under such circumstances as will, when tested 
by experience, probably result in the unlawful taking 
of human life, he must be presumed to have under¬ 
stood the consequences which might reasonably be ex¬ 
pected to flow from carrying into effect such unlawful 
combination, and also to have assented to the doing 
of whatever would reasonably or probably be necessary 
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to accomplish the objects of the conspiracy, even to the 
taking of life. 

“But further than this the law does not go. For, 
if the accused in such case has not expressly assented 
to the commission of the crime, and the unlawful en¬ 
terprise is not of such character as will probably in¬ 
volve the necessity of taking life in carrying it into 
execution, there can be no implied assent, and conse¬ 
quently no criminal liability.’’ 

Lamb v. People, 96 Illinois, 73. 

Whilst A and B were resisting arrest, A shot the officer. 
Upon the trial of B the jury was instructed that he should 
be found guilty of assault with intent to kill if he had in¬ 
tended to resist arrest by using extreme violence. Held 
erroneous because the instruction “ignores the idea of a 
common design or conspiracy between the two men.’’ 

White v. People, 139 Ill., 143. 

Where several joined in an assault, during which the per¬ 
son assaulted was robbed, it was held error to instruct the 
jury that all were, necessarily and by reason of the common 
purpose to asault, guilty of the robbery. 

People v. Foley, 59 Michigan, 553. 

\ 

So where several persons engaged by common design in 
poaching, assaulted an officer who attempted to arrest them 
and beat him into insensibility, and, after the party had gone 
off, one of them returned and robbed the officer, it was held 
that none was guilty of the robbery other than he who did it. 

Rex v. Hawkins, 3 C & P.. 392, 393. 


Though the common purpose be to commit a felony, if the 
act committed by one of them be a felony foreign to that 
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intended, the others are not guilty of what is so done by 

one without their assent. 

Mercersmith v. State, 8 Texas App., 211. 

People v. Knapp, 26 Michigan, 112. 

Rex v. Mastin, 6 C. & P-. 396. 

State v. Absence, 4 Porter (Ala.), 397. 

Watts v. State, 5 W. Va., 532. 

Reg. v. Phillips, 3 Cox Cr. Cas., 225. 

Jordan v. State, 81 Alabama, 201. 

Two slaves, Frank and Jerry, undertook to kill one La 
Fayette. Jerry assaulted him and he tried to run away. 
Trussvan, who did not appear to have been privy to the homi¬ 
cidal purpose, struck the fleeing man with a club and knocked 
him down, whereupon Frank stabbed him to death. The trial 
court instructed the jury that, if Trussvan did not know that 
murder was intended, he was guilty of manslaughter, and he 
was convicted of murder. The conviction was reversed, the 

court saying: 

“This charge is palpably erroneous as to Trussvan for 
another reason. It makes him guilty of the murder of 
La Fayette without any agreement or preconcert with 
Terry or Frank, and merely because he knocked La bay- 
ette down with a pine-knot while retreating from Jer¬ 
ry’s assault, although this knocking down did not pro¬ 
duce death, and although Frank killed La Fayette by 
stabbing him after he was knocked down. 

Tudgment reversed. 

Frank v. State, 27 Alabama, 37. 

It must appear that “at the instant the fact was committed, 
they were all of the same party, and upon the same pursuit, 
and under the same engagement and expectation of mutual 
defence and support with those that did the fact 
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R. v. Borthwick, 1 Douglas, 207. 

Foster’s Criminal Law, 354. 

1 Chitty’s Criminal Law, 258. 

Starkie on Evidence, 6. 

»* 

Manifestly, therefore, the court was in error in the in¬ 
struction given on this point. And this was the crucial point 
in the case, because, as we have seen, all other hypotheses 
were eliminated by the proof and the only possible case be¬ 
fore the jury was this very case, of a common design to com¬ 
mit a misdemeanor and the commission by one person of a 
felony foreign to the general purpose and not contemplated 
or approved by his fellows. 

The verdict can not be accounted for except by inferring 
that the jury found that Dougherty’s use of a knife was 
foreign to the purpose of the party ,and that they were, by 
this erroneous instruction, misled into finding Patten s par¬ 
ticipation an act of manslaughter, whereas, in the case sup¬ 
posed, it could be no more than assault and battery. 

If the finding had been that death was caused by a nail, 
both Dougherty and Patten must have been found guilty of 
murder, such being the necessary verdict under the instruc¬ 
tions given by the court. If the jury had believed that the 
common purpose was to commit a deadly assault, or to effect 
the proposed misdemeanor by extreme violence or by deadly 
weapons if such should prove necessary or agreeable, or that 
the common purpose otherwise contemplated acts which 
would reasonably or probably result in homicide, then the 
verdict must have been guilty of murder—such being the 
necessary verdict according to the law and according to the 
court’s instruction. If the jury did not find—as obviously 
they did not find—any of these facts, their verdict could 
have been guilty of no more than assault and battery, except 
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for the fact that the court misstated the law applicable to 
the situation actually found. 

The defendant requested an instruction which embodied 
a correct statement of the law on this point, and which was 

refused, an exception being taken (p. 25). 

The court, moreover, as will be observed, limited the jury 
to a finding of either murder or manslaughter or not guilty, 
and, evidently ex industries, excluded a possible verdict of 

assault and battery (p. 53). ^ 

“In a matter so absolutely vital to the defendants’ to 

use the words of the Wiborg and of the Clyatt cases, supra— 
it is of no importance to the appellate court how the objec¬ 
tion is raised, or whether it be raised at all. This error being 
so fundamental and essentially prejudicial to the appellant, 
it requires a reversal without regard to the presence or the • 
sufficiency of the exceptions by which it is presented. 

8. The Excluded Evidence. 

Evidence actually admitted shows that the deceased was 
reputed to be addicted to sexual perversions. The evidence 
offered by the defendant would have established this repu¬ 
tation, and the justice thereof, beyond a doubt. 

The evidence adduced by the prosecution indicates quite 
clearly that Spencer had made a criminal proposal of gross 
indecency to O’Donnell (p. 42), and had given the latter 
a quart of wine (p. 42). It is impossible to escape the 
inference that most of the party—excepting perhaps Dough¬ 
erty and O’Donnell and perhaps including even them—were 
actuated in what they did either by curiosity to see what 
the negro would do or by a natural reprobation of the 
behavior intended by him, or by both impulses. Connell 
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assigns the former as his motive (p. 42), and the same 
motive may reasonably be attributed to Patten. 

Sodomie est la Crime de Majestie vers le Roi Celestie 
(36 Cyc., 500). The moral conception embodied in this an¬ 
cient maxim of the law, and the vindictive detestation felt 
by the normal man toward unnatural indulgences, amply 
account for the fact, if it be a fact, that Patten and the 
others were disposed to punish the deceased for his flagrant 
indecency, and even armed themselves with staves as a 
means of expressing their very human indignation. 

Moreover, if the fact were as the Government s testimony 
indicates and as the excluded evidence of the defendant 
would have established, the purpose of Patten and some, 
at least, of his associates was to prevent the commission of 
a felony. It would be but little profitable to consider what 
would be the precise principles of the law in this regard ap¬ 
plicable to the case which was proposed to be made, or to 
conjecture whether or not the situation as it existed at the 
time of the homicide would have justified the taking of 
life to prevent a felony, or merely have served as sufficient 
excuse to warrant an assault with weapons not of a deadly 
nature. The fact—which slight reflection along the lines 
here suggested will make clear—that a full development of 
the existing circumstances would certainly have shown a 
motive not felonious for the defendant’s conduct, and would 
necessarily have entitled to him at least to substantially 
more favorable instructions, demonstrates the error of ex¬ 
cluding the testimony offered on this point. Had this phase 
of the case been duly developed, it is certain that no juo 
would, on the testimony in the actual record, have attrib¬ 
uted robbery as a motive to Patten, and perhaps not to 
anyone else. It would have been fairly clear that the com- 



45 


mon purpose was, at any rate, not felonious; and there 
would probably have been proof upon which it would be 
necessary to leave to the jury a question as to whether 
that purpose were to prevent the commission of a felony. 

It is unnecessary to insist upon the obvious fact that such 
evidence would have made a case of materially different 
complexion from that which is presented in the present 

record. 

Upon the exception taken to this point alone (p. 53) it 
is submitted that the judgment should be reversed. 

9. The Element of Self-Defense. 

In the course of the affray which resulted in the homi¬ 
cide, Dougherty, grappling with the deceased, called out 
that the latter had a pistol. This fact was proved by Con¬ 
nell, a witness for the prosecution, who says that thereupon 
he laid hold of Spencer to see whether or not he was armed 
(p. 42). With reference to this fact, the defendant re¬ 
quested the court to instruct the jury: 

“The jury are instructed that, if they find from the 
evidence that there was a tussle, during which time 
someone cried: ‘He has a gun, and if they find that 
such cry was sufficient to make a reasonable person 
apprehensive of his life, and the blow by Patten was 
struck at that time with the belief that his life was 
in danger, he should be acquitted” (p. 26). 

This prayer was refused and an exception noted. In 
the charge given to the jury, the court did not advert to 
the evidence on this point or remind the jury of the fact 
so established and quite uncontradicted. 
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Undoubtedly, if the negro had a pistol in his hand when 
resisting the assault, Patten s life was in danger. Spencer 
was a well-built vigorous man of depraved character and 
vicious disposition. He had been attacked whilst preparing 
to commit a felony, and a felony of most abominable na¬ 
ture. Whether he supposed that the purpose of the attack 
was to cause his arrest or was merely to visit upon him the 
condign resentment of his assailants, such a man, armed 
with a deadly weapon, was a dangerous antagonist. Even 
though the assault upon the negro was originally unwar¬ 
ranted, and justified him in resisting, it can not be said, as 
a matter of law, that the assailants were bound to suffer 
themselves to be killed in the man s resistance. 

If, therefore, the members of the attacking party found 
their lives in danger, and the circumstances made it impos¬ 
sible for them safely to retreat, a homicide committed by 
one of them would be a very different thing from a homi¬ 
cide committed in a case which included no such element 
of danger. Had the jury believed that, in the presence of 
such peril, Patten killed the negro with a stick or that 
Dougherty killed him with a knife, their verdict as to both 
should have been influenced by divers principles of law 
which were not stated in the charge given by the court. 
It is unnecessary, and would be unprofitable, now to define 
the exact doctrine applicable to such a case. The proposi¬ 
tion of the defendant, that reasonable apprehension for his 
life in the circumstances supposed would entitle him to 
acquittal, is beyond question essentially sound, even though 
it may require some elaboration and qualification to adapt 
it to any particular case. At any rate, if that instruction 
was not to be given, some other should have been given 
which would advise the jury how they should deal with 
this unquestioned fact. 



The refusal of the defendant's prayer, and the omission 
of the court to give any instruction in the place of that 
prayer, constitute an additional and obvious error. 

It is accordingly submitted that the judgment and sentence 
appealed from should be reversed. 

Charles A. Keigwin, 

James M. Wood, 

Attorneys for Appellant. 
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Statement of Facts. 

This is an appeal from a judgment and sentence on a ver- 
diet of guilty of manslaughter rendered on an indictment 

charging murder in the first degree. 

The first six counts of the indictment were framed upon 
the theory that the four defendants committed the crime of 
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murder of John Spencer in the perpetration of a robbery. 
The seventh count charges murder in the first degree in the 
usual form. 

The verdict (R., 26) was guilty of manslaughter, and not 
guilty of murder in the second degree and not guilty of mur¬ 
der in the first degree. It may be assumed, therefore, that 
the jury found a verdict of manslaughter upon only the sev¬ 
enth count of the indictment, for the only verdict that could 
have been rendered upon any of the first six counts must 
have carried with it the finding that the crime was committed 
in the perpetration of a felony, and therefore would have 
been murder in the first degree. 

The assignment of error are of two classes, the first group 
being of a technical nature, of the procedure in the drawing 
of the grant and petit jurors, and the second group relating 
to the merits of the case as developed at the trial. 

The various points made upon the brief of counsel for ap¬ 
pellant will be considered in their order. 

' L 

The Grand and Petit Jury Were Properly Drawn by the 

Clerk of the Court. 

The question here presented, although raised in different 
form, the facts being here admitted by demurrer to the repli¬ 
cation of the Government to a plea in abatement filed by the 
defendant to the indictment, was decided adversely to the 
contention of appellant in the case of Fletcher vs. United 
States, No. 2603, October term, in which a decision has re¬ 
cently been handed down by this court. 

This decision concludes the contention of counsel for ap¬ 
pellant, found at pages 8-10 of his brief, under the heading 
“The Names Must be Drawn by the Clerk,” and the conten¬ 
tions found at pages 10-15 of the brief, under the heading 
“The Drawing Was Not Done Publicly Within the Sense of 
the Statute.” 
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IL 

The Alleged Omission of the Venire Was Not Erroneous. 

It is objected that no venire was issued nor the authonty 
of the court invoked to summon the grand jury and the 

P 6 The 1 provisions of the Code of the District of Columbia, 
which specify in detail the methods of procuring jurors for 
service on both grand and petit juries, are intended to sup¬ 
plant, and do supplant, the practice at the common law of 
the issuance of a venire to the clerk or to the sheriff or the 
marshal for the summoning of jurors. 

Section 204 provides: 

“At least ten days before the first Tuesday of each 
month specified in section two hundred and two, 
when jury trials are to be had, the clerk shall pub¬ 
licly break the seal of the jury box and proceed to 
draw therefrom the names of twenty-six persons to 
serve as jurors in each of the circuit courts, and of 
twenty-six other persons to serve as petit jurors in 
each of the criminal courts; and at least ten days 
before the commencement of each term of the crim¬ 
inal courts, the names of twenty-three persons, re¬ 
quired to serve as grand jurors in said cnminal 
courts shall be drawn in like manner: Provided that 
immediately upon the arrival of this amendatory act 
it shall be the duty of said clerk to proceed to break 
the seal and to draw from the said box.the names of 
twenty-three persons to serve as grand jurors in said 
criminal courts whose* term of service shall terminate 
on the Monday preceding the fost Tuesday of ^ml, 
nineteen hundred and two; and at the same time it 
shall likewise be the duty of said clerk to draw from 
said box the names of twenty-six pereons. for se™ 
as jurors in the police court of the District of Colum 
brn and to certify the same to the said police court 
Mid the term of service of said jurors so drawn shall 
terminate on the last Saturday of the January, nine- 
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teen hundred and two, jury term of said police court 
All provisions of the act of Congress approved March 
third, nineteen hundred and one, entitled ‘An act to 
establish a code of law for the District of Columbia’ 
relating to the grand jury and the police court juries 
shall apply respectively to the juries drawn under the 
provisions hereof.” 

Section 210 provides: 

“It shall be the duty of the marshal, at least five 
days before the meeting of the court for which a jury 
is required, to notify each person drawn by serving 
on him a notice in writing of his selection as a juror 
of the court he is to attend, and of the day and hour 
when he is to appear. Such notice shall be given to 
each juror in person or be left at his usual place of 
residence.” 

it being thus made the absolute duty of the marshal to 
serve notice on the jurors whose names were drawn by the 
clerk, there is, of course, no room for the issuance of a venire. 
The venire is defined in Bouvier’s Dictionary to be: 

“A writ directed to the sheriff commanding him 
to cause to come from the body of the county a cer¬ 
tain number of qualified citizens to act as jurors.” 

Whether such a venire issue in the District of Columbia 
or not, the marshal must perform the duty prescribed by the 
statute and summon the jurors. What possible service, 
then, can the issuance of the venire perform? 

Though the statute is silent as to how the marshal is to 
learn the names of the jurors drawn by the clerk, it is fair 
to assume that the legislature intended that the marshal 
should ascertain in some proper manner those things essen¬ 
tial to be ascertained to enable him to perform his duties. 

Since the adoption of the Code, at least, the practice has 
been uniform for the clerk to notify the marshal of the 
names of the jurors drawn and the marshal to serve them 
with a notice to appear, as directed by the statute, and no 
venire has ever been issued. 



5 


The Excessive Number Drawn Was Not Unlawful. 

One of the grounds of the plea in abatement is that as the 
first drawing of the grand jurors brought into court on 
first day of the term only nineteen men, of whom eight were 
excused, and as it became necessary to fill the twelve vacan¬ 
cies thus created, the court should have instructed the cler 
to draw only twelve names from the box, and it was erro 
for the court to order, as it did, forty names drawn. The 
same objection was made at the trial of the case to the draw¬ 
ing of more than the exact number of names, as there were 
vacancies to fill when the petit jury was being impanelled 
The authority of the court to direct the drawing of juries, 
whether for the grand or for petit juries, is found in sections 
■208 and 209 of the Code, which provide as follows: 

“Sfc 208 If any persons selected as jurors cannot 
be found or shall prove to be incompetent or shal 
be excused from service by the court, the clerk, unde 
the direction of the court, shall draw from the box 
the names of other persons to take their places. And 
if after the organization of the jury, any vacancies 
occur therein they shall be filled in like manner 
“Sec 209 ’ If at any time during the impanelling 
of a jury in any other than a capital case, the regular 
panel by reason of challenge or otherwise, shall be 
exhausted before the jury is complete the courtmay, 
in its discretion, direct the clerk to draw from the 
box the names of other persons to serve as jurors, and 
cause them to be summoned, or order the marshal t 
summon as many talesmen as may be necessary 
complete the jury.” 

It is obvious that if the contention of appellant’s counsel 
be sound, the obtaining of a grand jury or a petit jury- at the 
trial of the case would, in many cases, consume weeks, and 
even months; for suppose, in the trial of a homicide case 







which has aroused public interest and as to which many 
persons will be found who have formed an opinion or preju¬ 
dice for or against the accused, out of the original panel of 
twenty-six, fifteen or twenty men may be excused for cause 
or challenged for cause or peremptorily, as each side has 
twenty challenges, the whole panel may be exhausted. If, 
then, according to counsehs contention, only twenty-six 
could be summoned to fill the vacancies, there could be no 
possibility of securing a jury on the following day, and prob¬ 
ably not for many days, even weeks, if all peremptory chal¬ 
lenges are exercised; and if, in addition, there should be the 
usual number of persons excused for the various reasons 
assigned by jurors and acted upon by courts, the impanelling 
of a jury might well occupy more than a month’s time. 

That no such absurd result was intended by Congress is 
plain from a mere reading of the statute, which, while pre¬ 
scribing the number of jurors to be drawn at the first draw¬ 
ing, is careful to say nothing as to the number of persons to 
be drawn to take the places of persons excused. Section 208 
provides that the clerk shall, under the direction of the 
court, when persons selected as jurors cannot be found or 
shall prove incompetent or shall be excused, “draw from the 
box the names of other persons to take their places.” Sec¬ 
tion 209 provides that if, during the impanelling of the jury, 
the regular panel shall become exhausted before the jury is 
complete, the court may direct the clerk to draw from the 
box “the names of other persons to serve as jurors and cause 
them to be summoned.” Thus the statute expressly fixes 
the number of names to be drawn at the first drawing, but 
carefully leaves open the number of names to be drawn at 
the second and subsequent drawings. 

In disposing of the question when raised at the trial of 
the case, Mr. Justice Stafford said: 

“As I understand the matter, there are now 11 
jurors remaining on the regular panel, and the ques¬ 
tion is whether the court should order drawn 15 other 


names or order a sufficient number to secure a jury. 
The experience of the court has shown that of those 
names that are drawn, all cannot be reached and 
summoned, so that there is no human probability of 
securing the attendance of 15 if we draw only 15; 
and, moreover, there is every probability that some 
of those who will respond will not be competent to 
serve or will have to be excused for one reason or 
another, or may be challenged by one or the other 
side. Those reasons in times past have prevailed on 
the court until it has become the established practice 
here for the court to order the drawing of a sufficient 
number of names in his judgment to secure a jury. 

I think I ought to follow this practice until it is held 
to be illegal, and accordingly I think it my duty to 
direct the clerk to draw a larger number of names 
than 15. To the drawing of a larger number of 
names than 15, I understand the defendant objects, 
and as the order will be for a larger number, he de¬ 
sires to except to the order, and an exception may be 
noted to that.” 

IV. 

No Error Was Committed by the Trial Justice in His Charge 

to the Jury. 

1. Facts Shown by the Evidence. 

The facts as stated in appellant's brief, pages 22-25, are 
set forth with substantial accuracy except in one respect, 
namely, as to the manner in which Spencer was killed. 

It is pointed out that, according to the testimony of Dr. 
White, the deputy coroner, who performed the autopsy on 
the body of Spencer, the cause of death was the severing of 
the femoral artery in the upper part of the thigh, and that 
the wound must have been caused by a knife, and could not 
have been caused by a nail. As there was no evidence tend¬ 
ing to show that Dougherty had the knife in his possession 
on the night of the homicide, and as Patten had no weapon 
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save the paling, from the evidence the death wound must 
have been inflicted by the knife in the hands of Dougherty. 

This contention is not borne out by the evidence that was 
adduced at the trial. It is true that Dr. White testified that 
the wound could not have been made by an ordinary nail, 
but he did not testify that it was made by a knife. His 
testimony was that the wound was made by some sharp in¬ 
strument cutting a large blood vessel in the upper part of 
the leg. He said the wound was three-eighths of an inch 
long, and looked practically a mere line, and was an inch or 
so deep. After refreshing his recollection from his notes, * 
he testified that there was a small hole in the trousers and 
that the wound was, in actual size, three-eighths of an inch, 
and was two inches deep. On cross-examination, he testified 
that “the wound which resulted in death could not have 
been made by an ordinary nail; could not be made by any 
kind of a nail, unless it was some sort of nail witness is not 
familiar with, unless it had been sharpened or something 
of the kind—a horseshoe nail or something of that sort; 
it was made by an instrument sharper than a nail; the wound 
could not have been inflicted by a nail” (R., 41-43). 

As pointed out, the only testimony in the case that a knife 
was used was the testimony of a Mrs. Seabright, who said 
that on the night of the homicide she saw Frank Dougherty, 
and that he had a long knife, with a blade about four inches 
long. The physical appearance of the staves which Patten 
and Dougherty tore from the fence in order to commit the 
assault upon Spencer shows almost conclusively that the 
death wound was caused by the perforation of the artery by 
one of the nails which protruded from the palings. These 
palings are long and heavy, and the nails were wire nails, 
long and thin, and with very sharp points. 

I pon the whole evidence, the most reasonable theory of 
the homicide was, excluding the evidence of robbery, that 
these boys formed the intention of assaulting Spencer be¬ 
cause of his vicious proclivities, and that in this assault Spen- 



cer accidentally came to his death by the perforation of the 

JS artery by one of these nails in the "> This of 
not found by the jury to be deadly weapons Th« of 
course, admittedly makes a case of manslaughter, and the 

jury was so instructed. 

2. The Instruction as to Manslaughter. 

Complaint is made, however, of the following part of 
Judge Stafford’s charge to the jury: 

“Suppose that the blow was inflicted with some 
other instrument; suppose it was a Imife and th 
Dougherty used that knife and that in making t 
St, although they made it 
they did, assuming for the moment that they did 
vet Patten did not know or understand that ™ er ® 
was to be any assault made upon Spencer with a 
knife, that he understood that the only wea P?“ 
be used and being used were those staves, then it 
would not be the same if Dougherty used the knie, 
as it would if Patten had used it, because in those 
circumstances he would not have giveri h«, com»nt 
to the use of such a weapon, he would not be guilty 
of the use of the knife. But suppose i> didl ocour m 
that wav, suppose they combined to make this 
sault upon him with the staves and suppose youfind 
that Patten struck him in the way described by the 
wdtnesseis'several times with the stavesandDough^ 

erty also struck him, that they ran after himi and 
knocked him down with the staves and that when he 
was prostrate or partially prostrate, Patten struck 
him with a stave again and they were together beat¬ 
ing him joining in the assault upon him there, the 
second part of the assault, and that as a part of that 
assault Dougherty did draw a knife and give him 
this mortal wound as a part of the common assault, 
but without the knowledge of Patten and without 
consent to the use of that kind of a weapon. Sup¬ 
pose you find that the weapons that were being used, 
aside from the knife, were not such weapons as would 
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naturally cause death and that Patten had no reason 
to suppose that the man would be killed by the use 
of those weapons, yet in the assault, as I say, Dough¬ 
erty does strike this fatal blow with the knife while 
Spencer is down in that way and being beaten and 
assaulted by Patten, and in that way he gets his death 
wound from Dougherty. Now, I think that is a case 
that would be manslaughter so far as Patten is con¬ 
cerned, because he helped to do it, although he did 
not intend that the man should be killed, yet joining 
in the assault in that way and helping in it, having 
him down there where the other man was able to 
give him a mortal wound, I think he was so related 
to the matter that unquestionably, as a matter of law, 
in those circumstances, if you find those to be the 
facts, you ought to find him guilty of manslaughter. 

It is to be noted that when the whole charge of the learned 
trial justice is read and considered, it will be found to he 
distinctly fair to the defendant, and, as a whole, correctly 
states the law. It is only by a strained construction that 
the portion complained of can be said to be erroneous, for 
though the trial court charges that Patten is guilty of man¬ 
slaughter if Dougherty assaulted Spencer with a knife with¬ 
out Patten’s knowledge or consent, he does not charge them 
that the use of the knife by Dougherty necessarily implied 
an intent on Dougherty’s part to take Spencer’s life. Assum¬ 
ing that the original assault was planned as a simple assault, 
and that the use of staves, which were not calculated to cause 
death, was also planned, and that Dougherty departed from 
the original plan by using a knife, still this does not neces¬ 
sarily make a case of murder against Dougherty, and there¬ 
fore relieve Patten of the charge of manslaughter, because 
the manner in which Dougherty used the knife distinctly 
negatives the intent to use it as a deadly weapon. 

The law is that the intent necessary to constitute the crime 
of murder may be inferred from the use of a deadly or dan¬ 
gerous weapon. But if the weapon is not per se deadly or 
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dangerous, the manner in which it is used may be considered 
in determining whether or not it is deadly or dangerous. 
Hopkins vs. United States, 4 App. D. C., 430, 442. 

2 Bish. Cr. L., par. 680. 

State vs. Roan, 122 Iowa, 136, 139. 

Sylvester vs. State, 72 Ala., 201, 206. 

State vs. West, 51 N. C., 505, 509. 

Wrye vs. State, 99 Ga., 34, 36. 

U. S. vs. Bevans, Fed. Cas. 14,489. 

In the case of United States vs. Bevans, supra, the court 
charged the jury as follows: 

“In this connection (in determining whether the 
crime was murder or manslaughter) it will be proper 
for you to consider whether it was the intention of 
the prisoner to kill or inflict a great bodily harm with 
his bayonet, or only to inflict a slight chastisement, 
and aside from this purpose, the instrument inflicted 
a mortal wound. This is one of the pivots on which 
this case must turn. For if the prisoner intended 
only to strike with the back of his bayonet, or only 
slightly to prick the deceased in a part not liable to 
be attended with dangerous consequences, and was 
not guilty of such intention, then the crime may be 
mitigated to manslaughter; but if he meant to kill 
or to do some enormous bodily harm, it amounts to 
murder.’’ 

Therefore, if a weapon which may or may not, according 
to the manner of its being used, be deadly or dangerous, is 
used merely to prick or hurt the body, at a point not calcu¬ 
lated to produce death, the intent to commit murder may 
not be inferred from its use. So if Dougherty assaulted 
Spencer with a knife, which, it has been held, is not a deadly 
weapon per se, but may or may not be deadly according to 
the manner in which it is used (State vs. Roan, supra), at a 
point in the leg not calculated by him to cause death, then 
he is not guilty of murder, but of manslaughter. 
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The wound inflicted by the knife, assuming it to have 
been inflicted by a knife, being not much more than 
a prick in the leg (though it accidentally resulted in 
death), shows that Dougherty was using the knife within the 
agreement between him and Patten to assault and hurt, but 
only hurt, and not to kill Spencer. Inasmuch, therefore, as 
the part of the charge objected to did not necessarily instruct 
the jury that if Dougherty used the knife, he was using a 
deadly weapon in a manner indicating an intent to take life, 
but was using it only in a manner contemplated to accom¬ 
plish the result of the conspiracy, to-wit, bodily harm, but 
not the death of Spencer, it cannot be said that it was error 
to charge that Patten was guilty of manslaughter if Spencer 
came to his death as a result of the use of the knife by Dough¬ 
erty. Had Dougherty used the knife in a manner indi¬ 
cating an intent to take life, as by plunging it into a fatal 
spot, or had he drawn a revolver and shot Spencer, the case 
would have been different and would have come within the 
principle of the authorities cited upon appellant’s brief; but 
here the use of the knife by Dougherty was no more calcu¬ 
lated to cause death than the use of the paling by Patten. 
Both Dougherty and Patten were making a simple assault 
upon Spencer, and he accidentally came to his death through 
this assault. This is, at least, manslaughter on the part of 
Patten. 

There are, however, weighty authorities which hold that 
if two or more persons conspire together to do an unlawful 
act, and in the prosecution of the design an individual is 
killed, or death ensue, it is murder in all who enter into or 
take part in the execution of the design. If the unlawful 
act be a trespass only, to make all guilty of murder the death 
must ensue in the prosecution of the design. If the unlaw¬ 
ful act be a felony, or be more than a mere trespass, it will 
be murder in all, although the death happened collaterally, 
or beside the original design. 

State vs. Shelledy, 8 Iowa, 477, 504. 

United States vs. Ross, 1 Gallison, 626. 




In this view of the case, if that part of the charge no^ 
complained of was erroneous, it erred in favor of the appel- • 
lant, and he ought not to be heard to complain in this court. 

In this connection we wish to point out that no exception 
was taken to any part of the charge of the trial justice. It is 
true that the Supreme Court of the United States and this 
court have held that in a criminal case, where error preju¬ 
dicial to a defendant appears in a record, it will be noticed 
and tlte judgment reversed, even though no exception be 
taken to the action of the trial court. In the present case, 
however, not only was no exception taken, but the court, in 
concluding its charge, invited suggestions, but appellant’s 
counsel made none. The court said, in closing his charge. 

“Unless there are some suggestions of counsel, I 
think I will not say any more to the jury” (R., p. 
59). . 

The silence of counsel indicates satisfaction with the 
charge, and he was silent because, by reason of the charge, 
especially that part of it now complained of as error, he ex¬ 
pected and hoped to procure for the defendant the very ver¬ 
dict that the jury rendered, to-wit, guilty of manslaughter 
only, with a recommendation of mercy. 

V. 

The Excluded Evidence. 

It is not deemed necessary to discuss at length the point 
made, that the court below erred in excluding evidence of the 
reputation of the deceased as a sexual pervert. It was abun¬ 
dantly established at the trial that Spencer was a depraved 
man, and that he made criminal proposals to O’Donnell, 
and it was before the jury that a motive for the assault may 
have been to punish this proposed act of depravity. For 
what purpose, then, could evidence of Spencer’s general rep¬ 
utation have been admitted? 




The Element of Self-defense. 

Objection is made that the court below refused to grant 
an instruction importing into the case the theory that Patten 
struck the fatal blow in self-defense. 

There was not the slightest evidence to support this prayer. 
In fact, it was contrary to all of the evidence in the case, and 

was, therefore, properly refused. 

. 0 

Conclusion. 

It is respectfully submitted that the judgment appealed 
from should be affirmed. 

CLARENCE R. WILSON, 

United States Attorney , D. C. 
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